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PREFACE 


In 2001-02, the Canadian Judicial Council celebrated 


its 30th anniversary. 


This annual report provides brief highlights of the 
Council’s major undertakings since its creation in 
1971 and provides some detail on its major current 
initiative — a comprehensive review of its mandate, 
structure and operations under the leadership of the 
Special Committee on Future Directions. This 
Committee brought major reports and recommen- 
dations to the September 2001 and March 2002 
meetings of the Council and received the Council’s 
endorsement to finalize and consolidate its recom- 
mendations for approval later in 2002. In parallel, 
the Working Group on Complaints Procedures was 
reviewing the Council’s complaints by-laws. 


The Council had planned to celebrate its 30th 
anniversary with a number of events in conjunction 
with its annual meeting, held in Ottawa September 
12-14, 2001. In the wake of the September 11 terror- 
ist attacks, many of the events were cancelled. Of 
course, many Council members had difficulty travel- 


ling to Ottawa during that time period, but those who 


were present attended a commemorative ceremony 
on Parliament Hill honouring the memory of the 
victims of the tragedy. 


| wrote to my counterpart, the Honourable William 
H. Rehnquist, Chief Justice of the United States, to 
express my profound condolences. | added: 


The events of September 11th underline the 
importance of the rule of law in our society 
and the world. It is in the nature of human 
society that people will differ, sometimes pas- 
sionately. Such differences can lead us down 
two roads. The first is the road of violence. 
The second is the legal road, the path of 
peaceful resolution of disputes and differ- 
ences and wrongs against society through 

the law. 


PREFACE 


Canadians and Americans, by and large, have 
chosen the second road. Our task, as judges, 
is to do all we can to ensure that our citizens 
continue to choose this road. It is to that end 
that we strive to enhance the independence 
of the courts, and work to ensure that our 
justice system remains among the best in the 
world. This work is important, indeed vital, 
to the continued peace and stability of our 
society. 


The Right Honourable Beverley McLachlin 
Chairperson 
Canadian Judicial Council 


Spring 2003 
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THE CANADIAN JUDICIAL COUNCIL 


i} eee 


Members of the Canadian Judicial Council at the September 14, 2001, Annual Meeting in Ottawa. 


Overview The 39-member Council includes the chief justices 
and associate chief justices, chief judge and associate 
This report marks the 30th anniversary of the chief judge, and in the case of the three northern ter- 
Canadian Judicial Council, covering its activities for ritories, the senior judges, of all courts whose mem- 
the period April 1, 2001 to March 31, 2002. bers are appointed by the federal government. 
Members serving during 2001-02 are listed in 


It is the 15th annual report published by the Council. 
From 1971 until 1988, it was the Chairperson’s prac- 
tice to prepare a letter or report to all judges covered 
by the Judges Act on the Council’s annual meetings, 
with some detail on the annual seminar and sum- 


Appendix B. 


Judges Act, Part Il — Excerpts 
Council established 
59. (1) There is hereby established a Council, to be 
maries of the disposition of individual complaints known as the Canadian Judicial Council . . . 


against judges. 


| Objects of Council 


| 60. (1) The objects of the Council are to promote 
the public, covering the period April 1, 1987 to ore 

: | efficiency and uniformity, and to improve the 
March 31, 1988, Chief Justice Brian Dickson wrote | quality of judicial service, in superior and county 


that the Council has no legal obligation to issue an WP couticeancliiniesni@ Too as 
annual report, but cited “an increased expectation of 
openness in the operations of all public institutions.” 


In his preface to the Council's first annual report to 
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The Council was established by act of Parliament in 
1971. Its statutory mandate, set out in the Judges Act 
(Appendix D), has provided a broad mantle for activity 
over the past 30 years in four areas: 


¢ The continuing education of judges 


Chapter 2 sets out the role of the Council’s Judicial 
Education Committee, the terms of the Judges Act 
under which many educational activities for judges 
are authorized, and lists some of the specific 
meetings, seminars, conferences, workshops and 
courses attended by judges in 2001-02. 


e The handling of complaints against federally 
appointed judges 


The Judges Act assigns to the Council a responsibil- 
ity to hold judges to a high standard of personal 
conduct, on and off the bench. Chapter 3 discusses 
the background, procedures and 2001-02 work of 
the Council in dealing with complaints about the 
conduct of federally appointed judges. 


e Developing consensus among Council members on 
issues involving the administration of justice 


Much of the Council’s work takes place in standing 
and special committees and working groups, where 
Council members address issues of concern in the 
administration of justice and exchange information 
on best practices. The membership of Council 
committees as of March 31, 2002, is found in 
Appendix C. Examples of major undertakings over 
the Council’s 30 years are cited in Chapter 4. 


¢ Making recommendations on judicial salaries and 
benefits 


Since the creation in 1983 of the first statutory 
commission on judges’ salaries and benefits, the 
Council has made joint submissions with the asso- 
ciation of superior court judges, originally known 
as the Canadian Judges Conference and more 
recently as the Canadian Superior Courts Judges 
Association. Important changes in judicial com- 
pensation took effect in 2001-02, as explained in 
Chapter 5. 


The Council is served by an executive director, a 
legal counsel and two support staff located at the 
Council’s office in Ottawa. The expenditures for 
2001-02 are set out in Appendix F. 


While required by statute to meet once a year, the 
Council’s practice for some years has been to meet 
twice — once in Ottawa during the spring, and out- 
side Ottawa in the fall. In 2001, both the spring and 
fall meetings were held in Ottawa, the latter with the 
intention of marking the Council’s 30th anniversary. 
In the wake of the September 11 terrorist attacks in the 
United States, special events were cancelled and the 
meeting was cut short to permit members of Council 
to attend a service of mourning on Parliament Hill. 


One of the events cancelled was a public lecture to 
be given by Richard W. Pound, partner in the 
Montreal firm of Stikeman Elliott, and a prominent fig- 
ure for many years in the Olympic movement. Mr. 
Pound kindly agreed to deliver a shortened version of 
his lecture to open the Council’s annual seminar at its 
March 2002 meeting. The full text appears as 
Appendix A to this report. 


Council Members’ Seminar 


Olympian Parallels 

In his address, entitled “The Accountability of 
Appointment: Some Olympian Parallels,” reproduced 
as Appendix A, Mr. Pound spoke from two perspec- 
tives: His unique insights into the Council’s history as 
a result of research for his book Chief Justice W. R. 
Jackett — By the Law of the Land, and his association 
with the Olympics as a long-time, senior member of 
the International Olympic Committee (IOC). 


Prefacing his remarks about parallels between judges 
and IOC members, Mr. Pound sketched a brief history 
of the early attempts to bring together the leaders of 
Canada’s courts. He said that until a first national 
conference of judges in May 1964, chief justices 
worked for the most part as sole practitioners of the 
judicial function. Only when the federal government 
agreed to defray administrative costs and participants’ 
travel and living expenses did annual meetings of 
chief justices get off the ground. The funding arrange- 
ments were secured in large part due to the “influ- 
ence and knowledge of the federal labyrinth” held by 
Chief Justice Jackett, head of the Exchequer Court of 
Canada (now the Federal Court of Canada). 
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Seminar Participants 
Richard W. Pound, Q.C., Partner, Stikeman Elliott, 
Montreal 


Madam Justice Frances Kiteley, Ontario Superior 
Court of Justice 


Madam Justice Adelle Fruman, Alberta Court of 
Appeal 


Dr. Martin Felsky, President, Commonwealth 
Legal Inc. 


Professor Michael Geist, Faculty of Law, 
University of Ottawa 


The annual meetings grew in scope and importance 
until 1971, when the search for a solution to the 
“delicate” issue of “disciplining judges” led to the 
idea of a body with statutory authority to deal with 
complaints about judicial conduct. The Canadian 
Judicial Council was established by amendments to 
the Judges Act effective December 9, 1971. 


Turning to the subject of appointment, Mr. Pound 
said an underlying principle in the appointment of 
both judges and IOC members is that they will be 
independent from outside influence. 


The judge must be vested with the independ- 
ence to decide matters coming before him or 
her without interference from any branch of 
the government. The IOC member must be 
free to decide matters in the best interests of 
the Olympic Movement without governmental 
influence, or the intervention of local interests. 


In both cases, independence is coupled with complex 
removal mechanisms which ensure they can act with- 
out fear of removal for failure to have pleased those 
in political power. 


However, the IOC had no such mechanism when it 
was learned in 1998 that several IDC members had 
received material benefits in relation to selection of 
Salt Lake City as the site of the 2002 Winter Olympics. 
Mr. Pound was designated chairman of a commission 
to investigate, and it ultimately recommended that 

11 members be expelled. 
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The IOC subsequently adopted a code of ethics and 
conflict of interest rules, established an independent 
ethics commission and a nominations commission 
to screen prospective IOC members, reduced the 
retirement age of new members to 70 from 80, and 
provided limits of their terms of appointment. 


Mr. Pound said there are many parallels between 
the IOC and the judiciary, as well as responses to 
the issues they face. 


We must both be free to take our decisions, 
independently, in the best interests of proper 
execution of our mandates and responsibili- 
ties, but these decisions cannot be taken in 
complete isolation from the communities 
affected by them. IOC members cannot be 
totally isolated from sport as it is practised in 
the world, nor its ideals; the judiciary cannot 
be unaware of the effects of its decisions and 
the standards of the communities in which 
they operate. 


Computer Security 

The March seminar also addressed the security of 
court computer systems, with the benefit of results 
from a survey of computer technology in federal and 
provincial courts carried out by the Judges Technology 
Advisory Committee (JTAC). Devoting the seminar to 
computer security was one of the JTAC’s recommen- 
dations on the subject, as reported in Chapter 4. 


The seminar featured discussions led by Madam 
Justice Frances Kiteley, chairperson of JTAC’s 
Subcommittee on Computer Security, and Madam 
Justice Adelle Fruman, a member of the subcommit- 
tee, and presentations by Michael Geist, Professor of 
Law at the University of Ottawa, and JTAC advisor 
Martin Felsky, President of Commonwealth Legal Inc. 


Madam Justice Kiteley, a member of the Ontario 
Superior Court of Justice, said JTAC has identified the 
need for all chief justices to have a comprehensive 
appreciation of the issues arising from their judges’ 
use of computers, and the security of data which 
judges create. JTAC looked forward to creating a 
“blueprint” of best practices or minimum standards 
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to help ensure that security concerns are addressed 
and that judges of all courts pursue the same 
approach to security issues. 


Madam Justice Fruman, a member of the Court of 
Appeal of Alberta, said JTAC’s survey indicated that 
there is widespread external computer monitoring of 
the judiciary. She said computer surveillance of the 
judiciary raises complex legal issues touching on con- 
stitutional law, privacy rights, judicial independence 
and even contract, tort and criminal law. Judges 
should expect to have control over their confidential 
work product, including candid notes about witnesses. 
They need to be able to research unusual ideas, and 
to refine their analysis in numerous draft judgments. 
Nor is there any point in exempting judges from 
monitoring while at the same time conducting 
surveillance on judicial staff who share judges’ 
confidential information. 


Professor Geist demonstrated to Council members 
what could happen in “a day in the life” of a computer 
that is subject to surveillance. He said a monitoring 
system could record the user’s log-in, individual key 
strokes, the texts of e-mail messages and attachments 
and the Internet Web sites visited — including sites 
reached accidentally. Through a typographical error 
or a misleading site name, the user might land quite 
innocently on a Web site containing inappropriate 
material, but the surveillance report would not distin- 
guish between intentional and unintentional activity. 
Such risks highlight the need to develop “reasonable 
surveillance” practices and laws, a subject discussed 
in a paper prepared by Professor Geist for the 
Council, as described in Chapter 4. 


Dr. Felsky warned the judges that they cannot 
necessarily rely on other people for the security of 
their data — they have to rely on themselves as well. 
Security is no stronger than the weakest link in the 
chain, and depends on people, not technology. He 
focussed on security issues in judges’ use of laptop or 
notebook computers. Theft of a judge’s laptop, for 
example, represents a potentially serious compromise 
of judicial data security. A stolen laptop can be used 
to gain remote access to networks, using a dial-up 
connection through its modem. Dr. Felsky urged 


A 


judges to use their portable computers as if they 

were wallets, keeping them in sight, locked whenever 
possible, with strong and strictly confidential pass- 
words. If possible, sensitive data should be put into 
encrypted folders, and information should be backed 
up regularly. Outdated information and hidden or 
deleted data should be wiped clean. 


CHAPTER 1: THE CANADIAN JUDICIAL COUNCIL 


CJC 


Thirty years 


JUDICIAL EDUCATION 


Overview of Responsibilities 


From its birth the Council helped the judiciary keep 
abreast of the dynamic changes in Canadian society. 
The Judges Act gives the Council authority to “estab- 
lish seminars for the continuing education of judges” 
and it originally conducted annual seminars for this 
purpose. The Council later helped lay the ground- 
work for the establishment of the National Judicial 
Institute (NJI), an independent organization for judi- 
cial skills training, continuing professional education 
and professional enrichment funded by the federal 
and provincial governments. 


Over the years, the Council has played a policy role 
in education, for example, in adopting a goal of 

10 days per year for continuing judicial education of 
judges, developing a study leave program for judges, 
and approving the concept of “comprehensive, in- 
depth credible education programs on social context 
issues including gender equality, racial equity and 
aboriginal justice.” 


The Council makes educational opportunities 
available for judges through its Judicial Education 
Committee, which recommends attendance at confer- 
ences and seminars with reimbursement of expenses 
under subsection 41(1) of the Judges Act. 


Other opportunities are also provided for continuing 
education and training. As authorized or required 
through provincial judicature acts, individual courts 
can undertake educational programs, and under 
subsection 41(2) of the Judges Act, individual chief 
justices can authorize the reimbursement of expenses 
incurred by judges of their courts in attending 

certain meetings, conferences and seminars. 


Judges Act, Part Il — Excerpts 

Powers of Council 

60. (2) In furtherance of its objects, the Council may 
(a) establish conferences of chief justices, associate 


chief justices, chief judges and associate chief 
judges; 

(b) establish seminars for the continuing education 
of judges;. . . 


As discussed below, the Council’s Study Leave Com- 
mittee reviews applications and recommends judges 
for the Study Leave Program at Canadian universities. 


Authorization for Reimbursement of 
Expenses 


Subsection 41(1) of the Judges Act! provides for pay- 
ment of the expenses of judges attending designated 
educational conferences. 


The Council authorizes reimbursement of expenses, 
in most cases for a specific number of judges to 
attend particular seminars and conferences that the 
Judicial Education Committee believes will be impor- 
tant and beneficial to participating judges. The Office 
of the Commissioner for Federal Judicial Affairs 
administers the resulting claims. 


National Judicial Institute Programs 

Ultimately, the responsibility to further their education 
falls on individual judges. While the demands of the 
Bench exert constant pressure on judges’ time and 
energies, the Council supports their commitment to 
continuous learning in co-operation with the National 
Judicial Institute (NJl). 


1 The Judges Act subsection 41 (1) provides as follows: “A judge of a superior court or of the Tax Court of Canada who attends a meeting, 
conference or seminar that is held for a purpose relating to the administration of justice and that the judge in the capacity of a judge is 
required to attend, or who, with the approval of the chief justice or chief judge of that court, attends any such meeting, conference or 
seminar that the judge in that capacity is expressly authorized by law to attend, is entitled to be paid, as a conference allowance, reason- 
able travel and other expenses actually incurred by the judge in so attending.” 
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The NJI designs and presents courses for both federally 
and provincially appointed judges to help them con- 
tribute to the improvement of the administration of 
justice, achieve personal growth, obtain high stan- 
dards of official conduct and social awareness, and 
perform judicial duties fairly, correctly and efficiently. 


During 2001-02, the Council endorsed an education 
plan for newly appointed judges, which was devel- 
oped by a steering committee of representatives from 
the NJI, the Canadian Association of Provincial Court 
Judges (CAPCJ) and the Canadian Institute for the 
Administration of Justice (CIAJ). The plan envisages a 
four-year process incorporating mentoring programs 
and individual education plans, priority access to 


educational seminars and attendance at a 10-day 


CIAJ-NJI seminar. 


The Council also approved a three-year program of 


computer education for judges to be carried out jointly 


by the NJI and the Office of the Commissioner for 
Federal Judicial Affairs. The program is to include 
individual and group face-to-face training as well as 
on-line courses and distance education, and incorpo- 
rate training in computer security issues. 


The Council authorized the following NJI seminars 
under subsection 41(1) of the Judges Act for judges 
attendance in 2001-02. Attendance of federally 
appointed judges varied depending on the format 
and topic of the seminar, as seen below. 


NJI EVENT LOCATION DATES ATTENDANCE 
Appellate Courts Seminar Montreal April 22-25, 2001 25 
Aboriginal Law Seminar Saskatoon May 9-11, 2001 58 
Civil Law Seminar Vancouver May 23-25, 2001 56 
Early Orientation for New Judges Ottawa May 28 - June 1, 2001 12 
Ottawa November 26-30, 2001 7 
Genetics, Ethics and the Law: Montreal June 3-5, 2001 28 
A Joint Working Conversation Victoria February 3-5, 2002 29 
Social Context Education — Phase II Victoria June 6-7, 2001 21 
Faculty and Program Development St. Andrews September 25-27, 2001 17 
Quebec City December 5-6, 2001 12 
Retirement Planning 
Western Judges Calgary June 13-15, 2001 30 
Quebec Judges Montreal September 19-21, 2001 12 
Eastern Judges Halifax October 17-19, 2001 21 
B.C. Judges Vancouver November 6-8, 2001 20 
Ontario Judges Toronto March 13-15, 2002 16 
Hearing and Deciding Charter Issues: Montebello July 30 - Aug. 3, 2001 26 
Charter Intensive Summer Workshop 
Criminal Jury Trials Seminar Winnipeg October 3-5, 2001 74 
Seminar for Chief Justices, Chief Judges and Associates Aylmer October 21-26, 2001 19 
Atlantic Courts Education Seminar Charlottetown November 7-9, 2001 82 
Emerging Challenges: Applications of Montreal November 9-12, 2001 62 
International Law in Canadian Courts 
Managing Successful Settlement Conferences 
Level | Calgary November 12-14, 2001 18 
Level II Toronto December 5-7, 2001 16 
Settlement Conferencing Seminar Montreal January 14-17, 2002 26 
Family Law Seminar Halifax February 12-15, 2002 41 
Criminal Law Seminar Vancouver March 20-22, 2002 93 
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Computer Training by the Office of the 
Commissioner for Federal Judicial Affairs 
During the year, more than 300 federally appointed 
judges from courts across Canada participated in 
1,700 hours of group and private training sessions 
and distance learning sessions on computer 
applications. 


Canadian Institute for the Administration of 
Justice Programs 

Continuing with past practice, the Canadian Institute 
for the Administration of Justice (CIAJ), operating out 
of the Université de Montréal, conducted two annual 
seminars for federally appointed judges, for which the 
Council authorized reimbursement of judges’ expenses: 


e Judgment Writing Seminar, Montreal, July 3-7, 
2001, with 55 judges plus judicial organizers and 
faculty authorized to attend; 


+ Newly Appointed Judges Seminar, Chateau Mont- 
Tremblant, Quebec, March 2-8, 2002. 


EVENT 


Act of Settlement 1701 Conference 

Annual Conference of the Association of Family 
and Conciliation Courts 

Cambridge Lectures organized by the Canadian 
Institute for Advanced Legal Studies 

National Criminal Law Program of the Federation 
of Law Societies of Canada 


INSOL Judicial Colloquium and International 
Conference 


Seventh National Court Technology Conference “CTC7,” 


sponsored by the National Centre for State Courts 
Annual Conference of the Canadian Bar Association 


Third World Congress on Family Law and Rights of 
Children and Youth 

Canadian Forum on Civil Justice Conference 
Negotiating the Future 

Meeting of family law judges organized by the 
Canadian Judicial Council to discuss procedures, 
recent developments and services associated 
with family law 


New York Appellate Judges Seminars 


The Council also authorized reimbursement of 
expenses for judges participating in three CIAJ 
conferences held during the year: 


¢ A Round Table Dialogue between Courts and 
Tribunals, Ottawa, June 15, 2001, (10 judges 
authorized); 


+ Citizenship and Participation in the Administration 
of Justice, Halifax, October 10-13, 2001, (95 
judges authorized); 


+ Conference on Terrorism, Law and Democracy, 
Montreal, March 25-26, 2002, (20 judges author- 
ized). 


Other Seminars Authorized under the Judges 
Act 

The Council authorized judges to be reimbursed for 
their expenses in attending a variety of other semi- 
nars, meetings and conferences during the year, 
including those listed here. 


LOCATION DATES AUTHORIZED 
ATTENDANCE 
Vancouver May 9-11, 2001 56 
Chicago May 9-12, 2001 30 
Cambridge, 
England July 8-18, 2001 56 
Charlottetown July 9-13, 2001 65 
London, England July 16-20, 2001 6 
Baltimore Aug 14-16, 2001 26 
Saskatoon Aug 14-16, 2001 27 
Bath, England Sept 20-22, 2001 18 
Calgary Nov 14-16, 2001 30 
Ottawa Nov 29-30, 2001 22 
New York April, July 2001 4 
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Study Leave Program 


Enhanced educational programs are essential to equip 
judges for their work in an evolving society. The 
desirability of leaves of absence for reflection and study 
is well-established within and outside the judiciary. 


Each year, under a study leave program, a number of 
judges undertake research, study and, in some cases 
teaching, at Canadian universities. The Study Leave 
Program is operated under the joint auspices of the 
Canadian Judicial Council and the Council of 
Canadian Law Deans (CCLD). 


Judges are recommended for participation in the 
program by the Study Leave Committee, composed 

of three Council members and two representatives of 
the CCLD, one representing common law and one 
civil law jurisdictions. Members of the committee in 
2001-02 are found in Appendix C. The Governor in 
Council (Cabinet) is then asked to approve the leave, 
as required under paragraph 54(1)(b) of the Judges 
Act? Programs are tailored to the needs of each judge 
and to those of the host institution. 


The aims of the program are: 


1. To enable a judge to engage in research, 
teaching or related activities at a Canadian law 
school or cognate institution, so that he or she 
can return to the bench better equipped to carry 
out judicial duties; and 


2. To provide Canadian law schools and related 
institutions with the opportunity to have experi- 
enced jurists participate in and contribute to 
research, teaching and other related activities of 
benefit to faculty and students. 


During study leave, judges continue to receive their 
salaries, but must cover living, travel and other 
expenses from personal resources. 


Since the introduction of study leave in 1989, 90 judges 
have pursued studies at universities from Dalhousie in 
the east to Victoria in the west. They have carried out 
research on many aspects of civil and criminal law in 
Canada and elsewhere, studied the impact of the 
Charter of Rights and Freedoms and other aspects of 
the constitution, examined courtroom procedures and 
the developing areas of alternative dispute resolution 
and computer technology in the courts, taught courses 
and coached students in moot trials and advocacy. 
Several judges have used the time to research and 
write books for publication in their areas of expertise. 


Thirteen judges participated in the study leave pro- 
gram between September 1, 2001, to March 31, 2002, 
as follows: 


At the College of Law, University of Saskatchewan, 
Madam Justice Wendy G. Baker of the Supreme Court 
of British Columbia was a co-instructor for a third- 
year trial advocacy course on the various stages of a 
civil trial as well as aspects of criminal trials. She 
presided over moot courts, prepared a paper for the 
Trial Lawyers Association on “Barristers’ Negligence,” 
lectured to a class on mediation and studied a variety 
of legal issues. 


Mr. Justice Leo D. Barry of the Supreme Court of 
Newfoundland spent his study leave at Osgoode Hall 
Law School teaching, auditing courses, attending 
legal conferences, participating in planning a National 
Judicial Institute seminar on statutory interpretation 
and researching issues in philosophy and legal theory. 
His research project, associated with postgraduate 
studies in philosophy, focussed on language and its 
impact upon the law. 


At the Faculty of Law, University of Ottawa, Judge 
Ron D. Bell of the Tax Court of Canada worked 
with students and gave detailed study to tax-related 
subjects, including the statutory interpretation of sig- 
nificant cases over the past decade and complicated 
GST taxation schemes. 


2 The Judges Act, subsection 54(1) provides as follows: “No judge of a superior court or of the Tax Court of Canada shall be granted leave of 
absence from his or her judicial duties for a period (a) of six months or less, except with the approval of the chief justice or senior judge of 
the superior court or of the chief judge of the Tax Court of Canada, as the case may be; or (b) of more than six months, except with the 


approval of the Governor in Council.” 
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As judge in residence at the Faculty of Law, 
University of Ottawa, Mr. Justice James B. Chadwick 
of the Ontario Superior Court of Justice developed a 


settlement conference program for third-year students. 


He also conducted actual cases, involving students 
with the consent of counsel and the parties. Students 
reviewed briefs in advance, observed the settlement 
conferences and reviewed what had transpired with 
the judge and in many cases with both legal counsel. 
Mr. Justice Chadwick also led students on courthouse 
tours, explaining courtroom procedures, and made 
presentations to classes and to judicial conferences 
on mandatory mediation and case management. 


At the Université Laval, faculté de droit, Mr. Justice 
Ross Goodwin of the Quebec Superior Court of 
Justice followed masters-level courses on children’s 
rights and studied the evolution of related legislation 
around the world. He reviewed conclusions of the 
Special Joint Commons-Senate Committee on Child 
Custody and Access and coached students in court- 
room pleading techniques in preparation for moot 
courts. 


Mr. Justice A. Derek Guthrie of the Superior Court of 
Quebec prepared a coursebook and syllabus for a 
seminar course entitled “Techniques, Psychology and 
Ethics of a Civil Trial” and taught the course to third- 
and fourth-year students in the January-March term at 
the Law Faculty of McGill University. He also com- 
pleted a research project entitled “The Truth in Civil 
Litigation: Biological and Psychological Aspects of 
Human Perception, Memory, Communication and 
Deception.” 


Major case authorities, themes and academic writing 
on the Charter of Rights and Freedoms were the main 
focus of study leave at the Osgoode Hall Law School 
for Mr. Justice Peter Howden of the Ontario Superior 
Court of Justice. He also met students to discuss pro- 
fessional and substantive issues, assisted with moot 
courts and researched and wrote a paper on issues 
arising from the Morin and Sophonow Commissions 
and from known wrongful convictions. 


At Osgoode Hall Law School, Mr. Justice Peter Jarvis 
of the Ontario Superior Court of Justice carried out 
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research and interviews for a biography he is preparing 
on the late Judge Colin Bennett. He also met students 
to discuss the legal profession and career opportuni- 
ties, presided over career panels with visiting lawyers, 
and participated in several classes. 


Madam Justice Ellen Macdonald, also of the Ontario 
Superior Court of Justice, attended lectures and 
participated in the trial advocacy training program 

for third-year students at the University of Toronto 
Faculty of Law. She prepared a guide for deputy small 
claims court judges and made presentations to inau- 
gural education seminars for deputy judges in four 
Ontario centres. . 


In December 2001, both Mr. Justice Jarvis and 
Madam Justice Macdonald visited Hungary, the 
Czech Republic and Slovakia to meet judges and 
senior court administrators to compare approaches 
and methods in continuing judicial education, and 
reported their findings to the Department of Justice. 


Revision and comprehensive reform of the 4th edition 
of the 900-page Code de procédure pénale annotée 
du Québec (Annotated Quebec Code of Penal 
Procedure), which culminated in the 5th edition, 
constituted the major project for Mr. Justice Gilles 
Létourneau of the Federal Court of Canada at the 
University of Ottawa Faculty of Civil Law. He also 
presided over several preparatory moot court compe- 
titions, gave several lectures, participated in a number 
of legal and university conferences and was part of a 
committee of the National Judicial Institute planning 
a course for judges on the complimentary role of the 
Common Law and Civil Law traditions in the applica- 
tion and interpretation of federal legislation. 


Mr. Justice Donald |. MacLeod of the Court of 
Queen’s Bench of Alberta spent his study leave at 
the University of Calgary Faculty of Law. He com- 
pleted a comparative study of current procedural 
approaches to long trials in Canada, the United 
Kingdom and the United States. He also audited 
courses in environmental law and international trade 
law and participated in faculty programs on competi- 
tive negotiations, moot programs and intensive trial 
advocacy. 
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Madam Justice Ellen Picard of the Court of Appeal of 
Alberta spent the September-December term at the 
University of Alberta Faculty of Law and the January- 
March term at the University of Victoria Faculty of 
Law. She taught classes from a judge’s perspective in 
contracts, torts, family law, mediation and arbitration 
and sentencing, assisted in moot preparations, partici- 
pated in faculty seminars and kept an open door for 
discussions with students. She also organized two 
conferences on Enviro-Genetics Issues and the Law in 
co-operation with the National Judicial Institute and 
the Einstein Institute for Health, Science and Law. 


During study leave at the University of Toronto 
Faculty of Law, Mr. Justice Michel Proulx of the 
Quebec Court of Appeal gave lectures, participated in 
moot courts and attended a wide range of courses in 
the law. He was also an active participant in a num- 
ber of conferences held in Ontario and Quebec. 
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COMPLAINTS 


Overview of Responsibilities 


Under Canada’s constitution, only Parliament can 
remove a judge who has breached the standard of 
good behaviour. The process to assess alleged breaches 
of conduct by federally appointed judges is assigned 
to the Canadian Judicial Council under the Judges Act. 


The Council has taken care to subject its complaints 
procedures to repeated review and refinement. Within 
the past decade, the Council has invited examination 
by leading academics, devoted three annual seminars 
to the subject, and carried out two extensive reviews 
of complaints by-laws. Most recently, the Canadian 
Superior Courts Judges Association provided its views 
and was invited to comment on draft by-law revisions. 


A constant theme in these reviews has been the need 
to respect both judicial accountability and judicial 
independence, and to keep in mind that the real 
purpose of complaints procedures is to change 
undesirable conduct. 


The context of judicial conduct review was explained 
in this way by the Right Honourable Antonio Lamer, 
former Chief Justice of Canada and Council 
Chairperson, to the Council’s March 1994 seminar: 


The role and responsibility of a judge in our 
society is awesome and it is particularly acute 
at the level of a trial judge. The Parliament, 
legislatures, municipal councils and even 
appellate courts make important decisions, 
but these are made collectively. It is the trial 
judge alone who has the unique responsibili- 
ty to face the parents of a child and rule that 
one will have custody and not the other. It is 
the trial judge who faces an accused and 
states that he or she will walk out of the 
courtroom at liberty or will spend the next 
ten years in prison... . 
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The principle of judicial independence 
requires that individual judges be left alone 
and trusted to act properly. . . . Unfortunately, 
however, but inevitably, since judges are 
human beings, judges will sometimes fall short 
of what is expected or required of them... . 
Whatever the reasons for a judge’s conduct, 
there is no question that public scrutiny of 
that conduct is an increasing measure of con- 
fidence in the impartiality and effectiveness 
of the judiciary. | believe that the public often 
will understand and forgive a judge who acts 
inappropriately or even stupidly. What is 
important is that the institution of the judiciary 
is not seen as supporting, condoning or 
attempting to hide such conduct from public 
view. It is also important for the public to 
appreciate that we judges ourselves, and partic- 
ularly chief justices, are taking steps to prevent 
such conduct from occurring or re-occurring. 


The Council seeks to make the complaints process 
demonstrably open and equitable, to examine each 
complaint seriously and conscientiously, and to 
ensure consideration of the fundamental issues 
involved, not just the form in which it was made or 
the technicalities surrounding it. There is no require- 
ment that a complainant be represented by a lawyer 
or that a complaint be made in a specific way or on a 
specific form. The Council requires only that a com- 
plaint be in writing and that it name a specific judge. 


When a complaint or allegation is made that a judge 
in some way has breached the requirement of good 
behaviour, the Council is required to decide whether, 
by his or her conduct, the judge has become “inca- 
pacitated or disabled from the due execution of the 
office of judge.” 
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The Council makes an independent assessment of the 
judicial conduct in question — not whether a judge 
has made an erroneous decision. This distinction 
between judicial decisions and judicial conduct is 
fundamental. Judges’ decisions can be appealed to 
progressively higher courts. They can be reversed or 
varied by the appeal courts without reflecting on the 
judges’ capacity to perform their duties, and without 
jeopardizing their tenure on the bench, so long as 
they have acted “within the law and their conscience.” 


The Council’s assessment of a complaint can result 
only, in the most serious cases, in a recommendation 
to the Minister of Justice, following a formal inquiry, 
that a judge be removed from office. The Minister, in 
turn, can only make a further recommendation to 
Parliament. It is then for Parliament, consisting of 
both the House of Commons and the Senate, to 
decide whether a judge should be removed from 
office. 


Under subsection 63(1) of the Judges Act, the Council 
must undertake a formal inquiry into a judge’s con- 
duct if requested to do so by the Minister of Justice of 
Canada or a provincial attorney general. In practice, 
most complaints come from members of the public, 
typically by individuals who are involved in some 
way in court proceedings. 


The Council has no basis for investigating generalized 
complaints about the courts or the judiciary as a 
whole, or about judges whom complainants have not 
named or do not want to name. It cannot change 
judicial decisions, compensate individuals, grant 
appeals or address demands for new trials. Nor can 

it investigate complaints about other judicial officers 
such as masters, provincial court judges, court 
employees, lawyers or others, about whom many 
complain — erroneously — to the Council. 


The complaints process inevitably risks exposing 
judges to unjust accusations and unwarranted public 
questioning of their character. This is particularly so 
when a complaint that was made public by the com- 
plainant is later found to be baseless, and the finding 
is not given the same public prominence as the origi- 
nal accusation. Judges are not in a position to refute 
such accusations publicly, or act independently to 
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Judges Act Part Il — Excerpts 

Powers of Council 

60. (2) In furtherance of its objects, the Council 
may... 


(c) make the inquiries and the investigation of 
complaints or allegations described in section 63; 


Inquiries 

63. (1) The Council shall, at the request of the 
Minister or the attorney general of a province, 
commence an inquiry as to whether a judge of 
a superior court or of the Tax Court of Canada 
should be removed from office for any of the 
reasons set out in paragraphs 65(2)(a) to (d). 


Investigations 

63. (2) The Council may investigate any complaint 
or allegation made in respect of a judge of a 
superior court or the Tax Court of Canada. 


Report of Council 

65. (1) After an inquiry or investigation under 
section 63 has been completed, the Council shall 
report its conclusions and submit the record of the 
inquiry or investigation to the Minister. 


Recommendation to Minister 

(2) Where, in the opinion of the Council, the judge 
in respect of whom an inquiry or investigation has 
been made has become incapacitated or disabled 
from the due execution of the office of judge by 
reason of 


(a) age or infirmity, 
(b) having been guilty of misconduct, 


(c) having failed in the due execution of that 
office, or 


(d) having been placed, by his conduct or other- 
wise, in a position incompatible with the due 
execution of that office, 


the Council, in its report to the Minister under 


subsection (1), may recommend that the judge be 
removed from office. 


protect themselves from what they see as damage to 
their reputations. 
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All this underscores the importance of providing a 
process that respects judicial independence but is 
also fair and credible. Those who feel aggrieved by a 
judge’s conduct must be assured of an opportunity to 
have their concerns reviewed. A judge whose con- 
duct is in question must be assured that the matter 
will be resolved as promptly and fairly as possible. 


If a complainant has made his or her complaint pub- 
lic, in closing the file the Council will generally issue 
a news release or have a statement available in the 
event of media inquiries. As a protection for both the 
complainant and the judge, the Council will not make 
the fact of a complaint or its disposition public on its 
own initiative. 


The brochure entitled The Conduct of Judges and 
the Role of the Canadian Judicial Council, setting 
out the complaints procedures in some detail, has 
been distributed widely to the public and judges 
and may be found on the Council’s Web site at 
WWW.CjC-CCmM.gc.ca. 


The Complaints Process 


The Chairperson or one of three Vice-Chairpersons of 
the Judicial Conduct Committee of the Council deals 
initially with complaints, drawing authority and 
responsibility from Council by-laws made pursuant to 
the Judges Act. The by-laws are reproduced at 
Appendix E. 


The Chairperson or a Vice-Chairperson? reviews each 
complaint and decides on its disposition. The judge 
and the judge’s chief justice may be asked for their 
comments, but with or without such comments, the 
Chairperson may close a file with an appropriate 
reply to the complainant. By far the largest proportion 
of complaints are dealt with in this way. 


In some circumstances, the Chairperson may choose 
to refer a complaint to a Panel of up to five judges. 
Panels are usually composed of three members of the 
Council but may include a judge who is not a mem- 
ber of the Council. Panels are established to deal with 


particularly sensitive issues, matters that may benefit 
from review by more than a single Council member, 
or instances where an expression of disapproval of 
the conduct of the judge in question may appear to 
be warranted. 


The Chairperson, or Panel, may ask an independent 
lawyer to make further inquiries on an informal basis. 
A Panel may conclude that no further action by the 
Council is warranted and direct that the file be closed 
with or without an expression of disapproval. In 
essence, an expression of disapproval represents the 
Panel’s view that a complaint has a measure of validity 
but is not sufficient to warrant a recommendation to 
the Council for a formal investigation by an Inquiry 
Committee. 


Grounds for a recommendation for removal are 

set out in subsection 65(2) of the Judges Act. The 
Council's investigation would have to determine that 
the judge has become incapacitated or disabled from 
the due execution of the office of judge by reason of: 


(a) age or infirmity, 

(b) having been guilty of misconduct, 

(c) having failed in the due execution of that 
office, or 

(a) having been placed, by his conduct or other- 
wise, in a position incompatible with the due 
execution of that office. 


Complaints in 2001-02 


Over the past 10 years, the number of new com- 
plaints annually has fluctuated within a range of 
about 125 to 200 and averaged 167. 


In 2001-02, 180 complaint files were opened, 
compared with 150 the previous year. The Council 
closed 174 files, compared with 155 in 2000-01. 


When a file is closed without seeking comment or 
conducting further investigation, usually it is because 
the complainant is seeking directly or indirectly to 
have the judge’s decision altered or reversed. 
Complainants often ask for a new trial or hearing, 


3 Throughout the remainder of this chapter “Chairperson” can include “Vice-Chairperson.” 
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for compensation as a result of an allegedly incorrect Table 1 
or “unlawful” decision, or for a judge to be removed Complaint Files Opened since Creation of the 
from hearing a case. The Council has no power to Council 
aon with these requests. Such sete tae frequently eee NET 
fall into more than one of these categories. 
files opened{ 
When the nature of the proceeding giving rise to the 1971-72 3 
complaint is not clear, when information is required 79-73 10 
from the judge in order to respond appropriately to 73-74 4 
the complaint, or when it appears that there may be 74-75 7 
substance to the allegations of inappropriate conduct, 75-76 12 
the judge and chief justice concerned will be asked 1976-77. 22 
for comment. When these comments are received, 77-78 28 
the Chairperson decides what, if any, further action is 78-79 29 
warranted. In 2001-02, comments were received from 79-80 19 
the judge and chief justice in 102 or 59 percent of the DOS a 
files closed. 1981-82 16 
82-83 29 
During the year a working group continued a review 83-84 42 
of complaints by-laws and procedures, in parallel 84-85 47 
with the work of the Special Committee on Future 85-86 92 
Directions, and in anticipation of recommending 1986-87 44 
changes at the September 2002 annual meeting of 87-88 47 
the Council. 88-89 71 
89-90 83 
Complaints involving conduct on the bench were 90-91 85 
addressed in 163 files, conduct off the bench in eight 
and conduct on and off the bench in three. lees ie 
92-93 127 
Of all files closed during the year, 68 percent were 93-94 164 
closed within three months of receipt, 94 percent No Wr 
aN EIN en ; 95-96 200 
within six months, and six files took longer than six 
months due either to their complexity or the fact that 1996-97 186 
they were put in abeyance because the judge 97-98 202 
involved was still seized with the subject matter of poe Ue 
k 99-00 169 
the complaint. 00-01 150 
Complaints to the Council continue to represent a 2001-02 180 
small fraction of the tens of thousands of decisions 4 Figures for 1976-77 to 1986-87 adjust figures published in the 
made each year by federally appointed judges across 1996-97 annual report to eliminate files for which names of 


Canada. Moreover, complaint levels have remained judges were unknown. 
relatively constant over a period when increasing 

numbers of self-represented litigants have appeared 

before judges, individuals have become more con- 

scious of their rights generally, and the opportunity 

to register complaints with the Council has become 

better known. 
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Table 2 
Complaint Files 


New files  Carried over from Total Closed Carried into the 

opened previous year caseload new year 
1992-93 1277 14 141 (HO Si 
1993-94 164 31 1195 156 59 
1994-95 174 30 PAIS} 186 27 
1995-96 200 277 227] 180 47 
1996-97 186 47 235 187 46 
1997-98 202 46 248 195 55 
1998-99 145 55 198 162 36 
1999-2000 169 36 205 WAL 34 
2000-01 150 34 184 (55 29 
2001-02 180 29 209 174 35 


Custody, divorce and other disputes related to family 
law accounted for 48 percent of files closed in 2001- 
02, compared with 43 percent a year earlier, and as 
high as 55 percent in 1999-2000. In 2001-02, three 
quarters of complaint files closed dealing with family 
law issues came from men. Criminal law cases were 
the source of 10 percent of files closed in 2001-02, 
tort matters 9 percent and contract issues 8 percent. 


In recent years individuals not represented by counsel 
have made up between 35 and 50 percent of all com- 
plainants. In 2001-02, the ratio dropped to 30 per- 
cent. 


During the year, two files were referred to Panels. In 
one case, the Panel concluded that the judge had 
made an inappropriate comment, and accordingly it 
expressed its disapproval in a letter to the judge. In 
the second case, a Panel recommended and the 
Council agreed that an Inquiry Committee be estab- 
lished. The file was closed as discontinued when the 
judge resigned before the Committee could begin its 
investigation. 
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Files Closed by Chairperson or Vice-Chairperson 
The vast majority of complaint files are closed by 
the Chairperson. Profiles of files closed in 2001-02 


follow. 
Table 3 
Complaint Files Closed in 2001-02 
Closed by Closed Dealt with 
Chairperson or by by full 
Vice-Chairperson Panel Council 
After response 
from the judge 100 1 1 
Without requesting 
response from 
the judge 72 - - 
Total 172* 1 1** 


* Including three files closed as withdrawn or discontinued 
** Closed as discontinued 


Alleged gender bias 
In 18 files, there were allegations of gender bias, all 
by male complainants. Examples follow. 


+ The complainant, an unrepresented father in 
family law proceedings, alleged that the judge 
unfairly dismissed his motion to vary a previous 
order for custody and access, and exhibited 
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anger toward him. He “felt most likely” that he 
had been discriminated against because of his 
race, colour, gender and the fact that he was 
representing himself. 


The complainant was informed that a careful 
review of the matter had not substantiated his 
suggestion that the conduct of the judge or the 
dismissal of his motion were evidence of dis- 
crimination. Rather, the judge dismissed his 
motion because he found that it constituted 

an attempt to re-litigate the matter which had 
previously been determined by judicial interim 
order. The judge advised that neither the fact 
nor the result of the intervening motion for leave 
to appeal the same order — which the com- 
plainant was again attempting to re-litigate 
before the judge — had been disclosed in his 
motion record. The complainant was further 
advised that the judge apologized if the com- 
plainant perceived that he had been annoyed. 


The complainant alleged that the judge’s com- 
ments against men in the course of a television 
show served to undermine the public’s percep- 
tion of judicial impartiality. He alleged that the 
judge “volunteered that fathers are not involved 
with their children and that they have not been 
‘good fathers’ prior to the divorce.” The com- 
plainant indicated that he “did not know” how 
the judge would decide on a particular case 
dealing with custody issues, but asserted that he 
would not want the judge to sit on a case 
involving his children or himself. 


The complainant was advised that a review 

of the videotaped interview revealed that the 
judge did not use the words as alleged. He was 
advised that the actual comments had not impli- 
cated all fathers and an informed person, view- 
ing the matter realistically and practically and 
having thought the matter through, would not 
apprehend a lack of impartiality regarding the 
judge’s future ability to decide custody issues 
brought on by divorce or separation. The com- 
plainant was advised that judges may properly 
speak out in order to enhance the public under- 


standing of the role of judges. The complainant 
was reminded that the judge began her com- 
ments on a judge’s role in custody cases by 
saying that “the children need both parents.” 
The complainant was informed that it was the 
prerogative of the party asserting bias in a par- 
ticular case to request recusal of the judge. 


An unrepresented complainant in a family law 
matter alleged that the judge was biased against 
men and that she had failed to control the 
opposing counsel’s “character attacks” against 
him. The complainant alleged that he felt 
“humiliated, harassed and gagged” in the 
courtroom. He asked for an investigation. 


The complainant was advised that a review of 
the tape recording of the hearing showed that 
the judge had given the complainant every 
opportunity to make his case, had explained 
the process and had listened patiently to his 
testimony and arguments. Tapes revealed that 
the judge had been polite and respectful of all 
the parties throughout the proceedings and had 
patiently explained the procedures. He was also 
advised that the judge appeared to have con- 
trolled the proceedings effectively, despite the 
apparent antagonism between the complainant 
and the defendant's lawyer. 


A complainant in family law proceedings 
alleged the judge was biased against him on 
the basis of adverse rulings, demonstrated a 
“feminist bias” and was biased against men. He 
disagreed with a number of rulings concerning 
support and arrears and the judge’s refusal to 
order discoveries. 


The complainant was advised that he had 
provided no basis for his allegation of bias on 
the part of the judge, other than the judge’s 
adverse decisions. Transcripts of the proceedings 
revealed that the judge treated both parties in an 
even-handed manner. 


A complainant in divorce proceedings alleged 
that the judge had made errors of fact and law 
in his judgment. The complainant said he had 
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been penalized by his insurance company her lawyer, the complainant's conclusion 
because of the judge’s finding that he had that they held a “secret meeting” was pure 
damaged his wife’s car. He requested a review speculation. 
of the matter. He alleged that the judge was 
biased and had committed an act of “intentional  Alleged conflict of interest 
discrimination” by excluding money received by In 18 files, complainants alleged that the presiding 
his wife in calculating the division of matrimonial judge was in a conflict of interest. Examples follow. 
assets. 

¢ The complainant, a party in a family law pro- 
The complainant was informed of the mandate ceeding, alleged that the judge had a conflict 
of the Council and of his right to appeal. He of interest because she had had a professional 
was advised that his allegations of bias and dis- relationship with the intended expert witness, 
crimination implicated the judge’s conclusions had been a partner to a lawyer with whom the 
in his judgment and as such could only be complainant had dealt “briefly” and because of 
examined by way of appeal. There was no basis the nature of the work of the judge’s spouse. 


for intervention by the Council pursuant to its 


Th , i: 
mandate under the Judges Act e complainant was advised that the decision 


of the judge to adjourn could have been 


+ Acomplainant who had been present but not reviewed only by way of appeal and that the 
involved in family law proceedings alleged that alleged conflict of interest had been properly 
the judge’s reasons for judgment demonstrated dealt with. As soon as the judge was informed 
a bias against men on the basis of his findings of the name of the expert who had written the 
regarding support and net family property. report that the complainant’s lawyer was seek- 
He said the judge held a “secret closed door ing to file, the judge had given the opportunity 
meeting” with counsel for the parties outside to the parties to consider whether they wished 
the courtroom. He objected that counsel for the her to recuse herself in view of the fact that she 
husband would not tell him what went on at the had had a previous professional relationship 
meeting. He also alleged that the judge deliber- with the proposed expert. The complainant was 
ately or knowingly created a situation in which advised that any perceived or actual potential 
he could meet alone with counsel for the wife conflict of interest had thereby been properly 
by getting on the elevator with the wife and her dealt with and that her allegation was unfounded. 


lawyer. He speculated that the judge must have 


; e The daughter of the defendant named in a 
had a secret meeting with counsel for the wife. 


quasi-contract case alleged the judge was in a 


The complainant was advised that it is not conflict of interest because he had practised at 
improper in a civil case for the trial judge to the same law firm as counsel for the plaintiff. 
meet with counsel for the parties in chambers The complainant alleged that the judge should 
either before or during a trial. A judge may use have ensured that someone was present in 

the opportunity for any number of reasons, court to represent her mother and should have 
including determining whether the parties have ensured that appropriate witnesses were called. 


agreed upon any facts and whether any issues 
have been resolved before or during the course 
of trial. If the judge met with counsel it was not 
improper and there was no reason why he as a 
non-party should be told what the judge and 
counsel discussed. If it was true that the judge 
ended up on the same elevator as the wife and 


The complainant was advised that the judge had 
been appointed to the bench 15 years before 
the trial, and was not in a conflict of interest. 
She was advised that it was the responsibility 

of her mother’s lawyer, not the judge, to ensure 
that someone representing her mother was 
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present during the trial. It was also the lawyer’s 
responsibility to ensure that appropriate witnesses 
were called. 


A complainant in proceedings dealing with sup- 
port and division of family property alleged that 
the judge was not impartial because she was a 
friend of the cousin of his ex-wife. He produced 
a photograph taken between the date of the trial 
and the date when judgment was rendered 
showing the judge together at a party with his 
ex-wife’s cousin. He said that he had been told 
that certain people at the party had discussed 
his case and that they had referred to the judge 
as the judge who had presided over his trial. 


The judge denied she knew of the relationship 
between her friend and the complainant's ex- 
wife or that she had discussed the case with 
anyone at the party or at all outside the court- 
room before rendering a decision. The com- 
plainant was advised that he had provided no 
evidence to show the judge had been involved 
at the party in any discussions about the case or 
that the judge knew of the relationship between 
the cousin and ex-wife before she rendered a 
decision. The complainant’s counsel had not 
raised bias as a ground of appeal. The reasons 
for judgment were detailed and judicious and 
fully canvassed the evidence and the applicable 
law. The judge’s decision had been upheld on 
appeal. 


A complainant in a family law proceeding 
alleged that the judge was in a conflict of 
interest because the judge’s spouse “was a 

close friend of the plaintiff and had talked to 
her frequently during the course of the hearing.” 
Furthermore, the plaintiff's brother, a witness at 
trial, was a friend of the judge. The complainant 
demanded that the judgment be “repealed.” 


Comments were requested from the judge and 
the complainant was informed of the Council’s 
mandate. The complainant was advised that the 
evidence showed that the judge’s wife did not 
know the plaintiff at the time of the hearing, 


having met her some seven months after the 
judgment was rendered. Nor was there substan- 
tiation for the claim that the judge and the 
plaintiff’s brother were friends. There was conse- 
quently no basis for intervention by the Council 
pursuant to its mandate under the Judges Act. 


A medical doctor in application for an injunc- 
tion in judicial review of disciplinary proceed- 
ings taken against him disagreed with aspects of 
the judge’s reasons for decision. He also stated 
that the judge must know the main complainant 
in the disciplinary proceedings who had filed a 
complaint of harassment against him, because 
he had “determined” that they “were both par- 
ents of children that attended the same school” 
which, in his view, raised a reasonable appre- 
hension of bias. 


The judge denied she knew or was acquainted 
with the complainant in disciplinary proceed- 
ings or had even heard of the individual. The 
complainant had provided no evidence to 
support his allegation. The judge’s reasons for 
judgment dismissing the application for an 
injunction were detailed and judicious. The 
complainant was advised that there was no evi- 
dence of bias and therefore no basis for further 
action by the Council. The complainant wrote 
again to complain about the Council’s disposi- 
tion of his complaint. He was advised that he 
has provided no basis for re-opening the file. 


Alleged racial bias 
In six files, complainants alleged racial bias on the 
part of the judge. Two examples follow. 


+ Acomplainant alleged that the judge had treated 


him differently on the basis of race because he 
had declared him to be the father of a child 
“without a blood test and without notice” and 
had ordered him to pay child support, which he 
could not afford. He alleged that he had been 
forced onto social assistance as a result and 
demanded an investigation. 
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The Council’s response to the complainant 
noted that he had appealed the order, although 
he had been ultimately unsuccessful. The judge 
pointed out that the court hearing, which had 
been brought on by application of the province, 
had been adjourned on two occasions in order 
to give the complainant an opportunity to have 
a blood test done and to consult counsel, which 
he did not do. The judge advised that it was 
only on the third hearing before the court that a 
Declaration of Paternity was made, on the evi- 
dence, as well as an order for child support. The 
complainant was reminded that despite further 
enforcement proceedings, he still had not paid 
any child support. He was advised that there 
was no evidence to show that he had been 
treated differently on account of his race. 


The complainant was the mother of two chil- 
dren for whom the Children’s Aid Society had 
brought an application for Crown wardship, 
without access. The complainant alleged that 
the judge granted Crown wardship because she 
is Métis. She also alleged the judge “had no 
right to say what he said being Métis | have 
problems.” 


Copies of the judge’s reasons for decision and a 
copy of the transcript of the trial did not support 
the complainant's allegations. The judge had 
made an order to recognize the complainant's 
cultural concerns. 


mandate and of his right to appeal. He was 
advised that the six months normally provided 
by law and recommended by the Council as a 
guideline for a judgment to be rendered had not 
passed, taking into account the fact that in its 
first judgment the court had reserved decision on 
corollary relief, permitting the parties to verify 
certain information relating, among other things, 
to the defendant's locked-in pension. 


¢ The applicant in a divorce case complained 
that the judge had taken too long to deliver 
judgment and grant her divorce. The length of 
time was causing her problems because she 
had intended to remarry. She felt “very frustrated 
with the justice system that is supposed to be in 
place to help me and not hinder me.” She felt 
she had been “attacked” because she “self-rep- 
resented” and because she had “hired a para- 
legal to do her paperwork.” 


The complainant was advised that the delivery 
of a judgment granting a divorce within four 
months of appearance in court did not consti- 
tute undue delay, was well within the estab- 
lished guideline of six months and did not raise 
the issue of conduct. Although her divorce was 
uncontested, it was complicated by the fact that 
she had chosen to proceed with the assistance 
of a paralegal, whom the judge found, on the 
evidence, to have represented the complainant 
contrary to the applicable family law court 
rules. She was also reminded that during the 


Alleged delay in rendering judgment court hearing she had replied “no” to the 
In five files, there was an allegation about delay in judge’s question as to whether there was any 
rendering judgment. Examples follow. urgency about the granting of her divorce. 


+ A party in a divorce action alleged that he 
had been prejudiced by the judge’s delay in 
rendering his “final” judgment. He had already 
appealed the judge’s first judgment and was still 
waiting for the final judgment. He complained 
that the judge had rejected his demand that the 
judge recuse himself. 


Complaints against Council members 

Eight files dealt with complaints against members 
of the Canadian Judicial Council. In these cases, 
because a perception of bias might arise if Council 
colleagues deal with such complaints, the Council’s 
by-laws require that an outside lawyer review the 
proposed disposition before they are closed. In all 
Comments were requested from the judge. The such instances, the complainants were informed 
complainant was informed of the Council’s that the outside lawyer agreed with the Committee 
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advised that his allegation that the judge had 
rendered an unfavourable decision to “settle a 
political score” could not be taken seriously. 


Chairperson’s proposed disposition of the file. 
Examples follow. 


e A party to various ongoing court actions, 


appeals, and judicial reviews complained about 
comments made or cited by four different judges 
— one of whom was a Council member — in 
their decisions regarding him as a lay litigant. 
He alleged that their comments reflected biases 
toward lay litigants and constituted “personal 
attacks” against him and all lay litigants. He 
alleged the comments were “demeaning, 
humiliating and offensive” to him and were 
vindictively used to deny him remedies in 
certain instances. The complainant also 
complained that the press had repeated these 
comments and that two of the judges had made 
comments to the press about lay litigants. 


The complainant was advised that the judges’ 
comments were not found to be “gratuitous” nor 
to constitute “personal attacks” against him or 
against lay litigants in general. In each case, the 
comments were linked to the judge’s findings on 
the procedures he initiated and his performance 
in presenting the merits of his case or the issue 
of costs. The complainant was advised that 
court proceedings are public matters and that 
the outcome of cases is often of interest to the 
media which report on issues they believe to be 
of interest to the public. Any litigant should be 
prepared for the possibility of publicity regard- 
ing a court case. 


More than five years after judgment was ren- 
dered in a boundary dispute, the defendant 
alleged that the judge had erred in fact and 

in law and had damaged his reputation in his 
judgment. He said the judge wanted to “settle 

a political score” because he and the judge had 
previously been election candidates at the same 
time. He demanded that the Council “correct or 
annul” the judgment. 


The complainant was informed of the Council’s 
mandate and that his recourse would have been 
to exercise his right of appeal in 1996. He was 


The fact that he and the judge had both been 
candidates at the same time, more than 20 years 
previously, did not suffice to convert his dissatis- 
faction with the judgment into a question of 
judicial conduct. 


e A First Nations leader complained that the use 
of the words “conquered peoples” in a speech 
by a chief justice created “an apprehension of 
bias” in relation to treaty and Aboriginal rights 
issues, as the perception that Aboriginal peoples 
in Canada had been “conquered” was inaccu- 
rate. He requested that the Council take imme- 
diate action to remove the judge from the 
bench. 


The chief justice noted that it was never the 
intention to suggest that Canada’s indigenous 
peoples had been conquered and that, read in 
full, the remarks made that clear. The phrase 
“conquered peoples” was used in describing 
British colonial policy generally and was not 
intended to suggest that Canada’s indigenous 
peoples had in fact been conquered. The chief 
justice regretted any misunderstanding that may 
have arisen. The complainant was advised that 
there was absolutely no basis for the allegation 
that the remarks had created an “apprehension 
of bias.” 


Other complaints 
Examples of other complaints addressed in 2001-02. 


+ Acomplainant, a provincial attorney general, 
stated that, “mindful of his duties and responsi- 
bilities,” he was writing in his official capacity 
to bring a matter to the attention of the Council. 
He said a judge’s vehicle had been stopped by 
the police due to snow on the rear windshield, 
contrary to the Highway Traffic Act. The judge 
had been asked to take a breathalyzer test, but 
was not charged, the results of the test being 
under the required amount to lay charges. 
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In the Council’s reply to the complainant, it was 
noted that the judge confirmed he had not been 
charged with any offence, given that the results 
of the breathalyzer had not supported a charge. 
The judge confirmed that he had been subject 
to an administrative procedure under the 
Highway Traffic Act rendering anyone with a 
level of alcohol in excess of a specified amount 
liable to prohibition from driving for 24 hours. 
The judge very much regretted the incident 

and took full responsibility for it, indicating that 
he appreciated that the police acted fairly and 
professionally. 


+ A bail hearing of a native accused of second 
degree murder was the subject of a complaint 
from members of the victim’s family. They 
objected to the judge’s use of the word “thugs” 
to describe a group of persons, including the 
deceased, who arrived at the accused’s home on 
the night in question. They believed the judge 
had made a value judgment that was not based 
on the evidence. They also objected that the 
judge had blamed several girls, who were pres- 
ent at the accused’s home, for the murder, with 
“not one derogatory word about the accused in 
this case.” 


The judge stated that he used the word “thugs” 
deliberately, against a background of violence 

in the community which is often directed 
against natives and other visible minorities. He 
used the word to distinguish between those 
who had been peacefully at the party and those 
who arrived later. In view of evidence from the 
accused’s mother that she was moving her family 
out of town in fear of actions by what she took 
to be the friends of the accused, he concluded 
that the word “thugs” aptly described the arriv- 
ing group. The complainants were advised that 
although the judge’s use of the word might be 
ill-advised, in the context of the evidence before 
him it did not constitute misconduct requiring 
further action by the Council. 
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Files Dealt with by Panels 

Panels were created by amendment to the Council 
by-laws in September 1992. Previously, any com- 
plaint not closed by the Committee Chairperson was 
referred to the full 10 or 11 member Judicial Conduct 
Committee (which was then also the Executive 
Committee). In 1992, it was decided that it would be 


‘ preferable to limit the number of Council members 


who would deal with a complaint at the early stages 
of the process. Accordingly, amended by-laws 
allowed for files to be referred to Panels consisting 
of up to five members of the Judicial Conduct 
Committee. In subsequent years additional by-law 
amendments allowed for Panel members to be 
chosen from among all Council members, and from 
among puisne judges. 


In the nine and a half years between the establish- 
ment of Panels in 1992 and March 31, 2002, Panels 
dealt with 48 files or about 3 percent of all complaint 
files, including the one referred to below. During that 
period, two Panels recommended the establishment 
of Inquiry Committees, and the Council agreed. An 
Inquiry Committee was recommended in a third case 
but the judge resigned before the recommendation 
could be considered by the Council. In two cases, 
Panels were considering the files when the judges 
submitted their resignations. In 31 of the 48 files, the 
Panels expressed disapproval or concern about the 
judge’s conduct in letters sent to the judges. 


e In 2001-02, one file was closed by a Panel. The 
complainants and respondents in a property 
case complained that the judge had made 
“religious specific remarks” which offended them. 
The complainants advised that the judgment 
had been reversed on appeal and that the Court 
of Appeal had “taken pains to point out the 
judge’s comments had no relevance to the 
issues before him and there was no reason for 
them.” The complainants further suggested that 
the judge had “submitted a written judgment at 
variance with his oral decision when he learned 
it was under review by the Appeal Court.” 
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A three-member Panel concluded that the alle- 
gation with regard to the suggested “doctoring” 
of the written reasons for judgment had not 
been sustained and reminded the complainant 
that allegations of error in reasons for judgment 
could be reviewed only by way of appeal. The 
Panel had accepted the judge’s explanation with 
regard to his expression “to incline one’s hat” 
that it conveyed, and was intended to convey, 
recognition of unspoken agreement. As for the 
comment “I understand that, long ago, your 
clients spent 40 years in the desert, they don’t 
act quickly,” the Panel was of the opinion that 
this comment was inappropriate and should not 
have been made. The Panel sent a letter to the 
judge expressing its disapproval regarding this 
comment. 


Complaints Considered by Full Council 

In accordance with its by-laws, only the full Council 
may decide that an Inquiry Committee should be 
established to undertake a formal investigation under 
subsection 63(2) of the Judges Act. And under the Act 
only the full Council can recommend removal of a 
judge from office. A recommendation for removal 
follows either a formal investigation or an inquiry 
directed by the Minister of Justice or a provincial 
attorney general pursuant to ss. 63 (1) of the Act. 
Formal investigations or inquiries are rare. They are 
carried out by an Inquiry Committee made up of 
members of the Council and, in recent years, includ- 
ing a minority of members of the Bar appointed at the 
discretion of the Minister of Justice. 


From its establishment in December 1971 to March 
31, 2002, the Council referred six complaint files for 
formal investigation by Inquiry Committees, including 
the one referred to below. Also during that period 
the Minister of Justice of Canada or a provincial 
attorney general (and in one case both) directed for- 
mal inquiries in five cases. In the early years of the 
Council, such investigations and inquiries were held 
in private, and no information was made publicly 
available about them. In only one instance, in 1996, 
has the Council recommended to the Minister of 
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Justice that a judge be removed from the bench. Only 
the Governor General, acting on the advice of the 
Senate and the House of Commons, can remove a 
federally appointed judge from office. 


In 2001-02, one file was dealt with by the full 
Council. 


+ A chief justice brought to the Council’s attention 
that concerns had been raised by members of 
the Bar as to the judge’s capacity to exercise 
his functions. Following comments from the 
judge, the Chairperson asked outside counsel to 
undertake further inquiries. The report of further 
inquiries was subsequently referred for consider- 
ation to a three-member Panel consisting of two 
Council members and one puisne judge. The 
Panel asked outside counsel to pursue the 
inquiries further. Following consideration of 
additional information, the Panel recommended 
to the Council that there be an investigation by 
an Inquiry Committee under subsection 63(2) of 
the Judges Act. The Council agreed. However, 
before the Inquiry Committee began its work, 
the judge resigned from office. 


Judicial Review 


A complaint file, originally closed by the Committee 
Chairperson in 1994-95, was re-opened and re-closed 
by him in 1998-99. The complaint arose from the 
exclusion from the court of male persons who would 
not remove head coverings during the trial of a black 
accused. The complainant alleged that Mr. Justice 
A.C. Whealy of the (former) Ontario Court of Justice 
(General Division) had discriminated against these 
persons on the basis of their religion because the 
head coverings in question were religious. After the 
file was re-closed by the Chairperson with an expres- 
sion of disapproval, one of the persons excluded 
from the courtroom brought an application for 
judicial review to the Federal Court of Canada. The 
application was dismissed by the Federal Court Trial 
Division in November 2001. The Court held that the 
standard of review applicable to the decision of the 
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Chairperson to close a complaint file is patent 
unreasonableness. The Court held that in this case 
the Chairperson’s decision was reasonable; that is, the 
Chairperson’s decision not only met the applicable 
standard but also met the lesser standard of reason- 
ableness simpliciter. The applicant appealed the 
decision to the Federal Court of Appeal. The Council, 
shortly before the end of the fiscal year covered by 
this report, was granted leave to intervene in the 
appeal. 
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The Council’s responsibility to address issues 
involving the administration of justice has led it to 
important tasks and decisions over 30 years. The 
Council has, for example: 


+ Commissioned two comprehensive studies on 
the judiciary, Masters in their Own House, by 
Chief Justice Jules Deschénes published in 
October 1981 and A Place Apart — Judicial 
Independence and Accountability in Canada, 
by Professor Martin L. Friedland, published 
in August 1995; 


e At the request of the Department of Justice, 
advised on law reform and proposed legislative 
changes that had an impact on the work of the 
courts and advised the Minister of Justice on the 
judicial appointments process; 


+ Adopted a policy on appointment of judges to 
commissions of inquiry designed to ensure that 
appointments do not significantly impair the 
work of courts or the future judicial work of 
judges; 


+ Took a series of initiatives to provide guidance 
to judges on the ethical issues they face, pub- 
lishing A Book for Judges in the early 1980s, 
Commentaries on Judicial Conduct in 1991, and 
Ethical Principles for Judges in 1998; 


+ Set targetted time standards as goals for the pace 
of litigation in trial courts and the processing, 
hearing and disposition of appeals; 


+ Approved policies for dealing with workplace 
complaints and for the equal allocation of work 
to judges, for assisting news media, and for 
promoting public understanding of the courts 
and the role of the judiciary; 
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+ Created a Council Web site and approved stan- 
dards for judgments in electronic form and a 
neutral citation standard for case law. 


In 2001-02, the Council’s major ongoing initiatives 
were the review of its mandate, organization and 
operations being carried out by the Special Committee 
on Future Directions and a parallel review of com- 
plaints procedures by a working group. The Council 
was active in addressing court communications, 
computer security issues and the development of 
standard jury instructions. 


Future Directions 


The Council’s Special Committee on Future Directions 
advanced its work in 2001-02. It considered a num- 
ber of options for the reporting relationship and 
accountability of the Commissioner for Federal 
Judicial Affairs. The Committee concluded, and 

the Council agreed, that the Commissioner should 
continue to report to the Minister of Justice, but that 
the position should be upgraded and a concerted 
effort should be made to raise the government's 
awareness of the needs of the federal judiciary and 
its important role in Canada’s system of government. 


The Council agreed with further recommendations 

of the Committee that its statutory mandate was ade- 
quate and that it would not be necessary or advisable 
to seek changes in the Judges Act for this purpose. It 
was decided to report briefly to all federally appointed 
judges on each of the Council’s twice-yearly meetings. 


At the Committee’s request, James R. Mitchell, a former 
senior advisor in many areas of government policy and 
organization, examined the mandate, membership, 
roles and accountabilities of the Council and its 
committees, and the staff support provided to them. 
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In his report, Mr. Mitchell found the Council’s 
organization to be appropriate in most respects, but 
commented on the Council’s “extremely modest staff” 
of four people. He recommended the Council consider 
more flexible arrangements for its meetings, which 
are traditionally squeezed into two three-day periods 
each year. 


The Future Directions Committee reported to the 
Council in March 2002 that attempts to increase full- 
time staff to seven from four had been recommended 
in a report prepared for the Council Chairperson by 
Consulting and Audit Canada. Council resources were 
also addressed by Chief Justice McLachlin in a letter 
to David Gourdeau, the new Commissioner for 
Federal Judicial Affairs, on his appointment in 
December 2001. Writing in her capacities both as 
Council Chairperson and Chief Justice of Canada, 

she expressed concern about the “very limited and 
seriously strained resources of the Council office” and 
expressed disappointment that the Treasury Board had 
not supported the efforts of the Commissioner’s office 
on behalf of the Council. She asked Mr. Gourdeau to 
consider the Council’s plight as a priority matter. 


Television in the Courts 


After extensive study within committees, the Council 
modified its stand on televising court proceedings. At 
its March meeting the Council concluded a formal 
review of a position — first stated in 1983 — that TV 
in the courts “is not in the best interests of the admin- 
istration of justice.” The position had been amended 
in 1994 to make clear that it was a recommendation 
which did not apply to the Supreme Court of Canada. 
The further modification in March 2002 exempted all 
appellate courts. 


The change reflected the Council’s concern about the 
impact of television on trial proceedings, as distinct 
from courts of appeal. Many Council members 
remained concerned about television’s effect on 
witnesses, jurors and trial court proceedings generally. 
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Technology and the Courts 


As noted in Chapter 1, the Council endorsed 
recommendations of the Judges Technology Advisory 
Committee (JTAC) to put computer security high on 
the agendas of chief justices and chief judges across 
Canada, introduce training programs and create a 
blueprint of recommended security procedures for 
all courts. 


In the winter of 2000-01, the JTAC Subcommittee 

on Computer Security carried out a detailed survey 
of federal and provincial courts and staff members 
responsible for court technology. The survey asked 
about awareness of computer security issues and the 
priority accorded to them, how security policy is 
developed within courts, security training, protection 
of portable equipment, and segregation of judicial 
and non-judicial computer users. 


The results of the survey led JTAC to make a series 
of recommendations that the Council’s Executive 
Committee approved in November 2001. One of the 
recommendations asked the Council to devote its 
March 2002 seminar to computer security issues. 


The JTAC report was circulated to all chief judges and 
chief justices and to deputy attorneys general with a 
request for their co-operation in implementing the 
recommendations. The recommendations included a 
request that the National Judicial Institute and the 
Office of the Commissioner for Federal Judicial Affairs 
co-ordinate the delivery of training about computer 
security issues for federal and provincial judges and 
information technology staff. Chief justices and chief 
judges were asked to establish security of court 
information systems as a priority, look to early devel- 
opment of security policy in converting to electronic 
environments, secure resources for security measures 
and appoint a technology staff member accountable 
for security operations. 


The proposed blueprint would be intended for all 
courts and all judges, in view of the sharing of 
networks in many jurisdictions. It would include a 
protocol for the use of notebook computers in court- 
related travel. 
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JTAC was also asked to work with legal and other 
publishers to establish procedures to avoid release of 
judgments that contain deleted portions or changes, 
and to adopt a protocol to withdraw judgments that 
contain previous deletions or have been released 
accidentally. 


Computer News for Judges 

The Judges Technology Advisory Committee pub- 
lished one issue of its newsletter Computer News for 
Judges in 2001-02. This issue, as well as those back to 
1993-94, are accessible on the Council Web site at 
WWW.CjC-CCM.gC.Ca. 


issue No. 31 

Using Adobe Acrobat 

Andrew W. L. Sims, Q.C., technology consultant to 
the Alberta Court of Appeal, reviewed considerations 
that went into the court’s decision to select the 
computer program Adobe Acrobat 4.05 as the tool 
for its electronic appeal documents. The article also 
discussed the respective merits of PDF, XML and 
HTML file formats, concluding that they will likely 
complement each other in future Web implementation. 


New Brunswick Information System 

Anne McKay of the New Brunswick Department of 
Justice, described the new technology and procedures 
introduced by the Justice Information System — New 
Brunswick (JISNB). 


CTC7 — A Meeting for Canadians 

JTAC advisor Daniel Poulin reported on the Court 
Technology Conference of the National Center for 
State Courts which brings together judges, court 
administrators, policy makers and others interested 
in court technology. 


Self-represented Litigants 
The needs of individuals who appear in courts with- 


out legal representation are a serious and growing 
challenge for the judicial system. 
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Committees of the Canadian Judicial Council have 
returned to the subject repeatedly in discussions of 
the best practices pursued in jurisdictions across the 
country and renewed discussions in 2001-02. The 
Council devoted part of its March 1999 seminar to 
the issue, and at its March 2002 meeting reviewed 
information provided by 17 courts on the assistance 
they provide to self-represented litigants. Courts 
reported that their registry staff were spending many 
hours distributing information, explaining administra- 
tive processes and directing individuals to community 
resources. Many courts and government agencies are 
producing self-help packages on rights and obliga- 
tions. Court Web sites are rapidly expanding the 
information available on rules, procedures and forms. 


Media and the Courts Workshop 


In 2001-02 the Council joined hands with the 
Canadian Institute for the Administration of Justice 
(CIAJ) in developing and piloting a one-day workshop 
on the media’s role in the justice system. The two 
organizations hoped to attract other national organi- 
zations to work with them to transform the pilot 
project into a national program. 


The pilot, held in Charlottetown November 30, 2001, 
was attended by 106 reporters, editors, producers, 
students, judges, lawyers and court officials. Panel 
sessions analysed coverage of a controversial sentenc- 
ing of a P.E.|. man for manslaughter and discussed 

the issues of defamation law, contempt of court and 
publication bans. 


Objectives of the initiative are to encourage accurate 
and incisive coverage of the legal system and indi- 
vidual cases, inform journalists of their legal rights 
and responsibilities and the restrictions on coverage 
of court cases, and open lines of communication 
between journalists and those involved in the justice 
system by drawing on local expertise to discuss 
media-law issues. The workshops are also meant to 
improve public understanding of the courts and the 
law. By bringing together journalists and participants 
in the system, they seek to improve relationships and 
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address respective issues of concern. The proposal 
originated in recognition that public knowledge of the 
role and operation of the courts is limited, and that 
few courses on the subject exist at any level of the 
school system in Canada. It is proposed that as part of 
each workshop comprehensive reference materials on 
media law and covering the courts will be made 
available. 


Jury Instructions 


The Council’s National Committee on Jury 
Instructions advanced its work during the year toward 
national plain-language specimen jury instructions. At 
year-end, it was finalizing Preliminary, Mid-trial and 
Final Instructions and drafting substantive charges in 
other areas, working from draft instructions prepared 
by an Ontario Committee chaired by Mr. Justice 
David Watt of the Superior Court of Justice. 


The project promises to deliver standardized, nation- 
ally accepted instructions, available to all trial judges 
across the country, with benefits not only for judges, 
but defence counsel, prosecutors and jurors. 
Standardized instructions could reduce the extent to 
which disputes about the merits of particular jury 
charges form the basis of appeals. 
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JUDICIAL SALARIES AND BENEFITS 


Parliament approved changes to the /udges Act in 
2001-02 increasing salaries for federally appointed 
judges and equivalent adjustments for chief justices, 
associate chief justices and judges of the Supreme 
Court of Canada. 


The increase in basic salary of 11.2 percent raised 
the remuneration of puisne judges to $198,000 from 
$178,100, effective April 1, 2000, with an increase of 
$2,000 in addition to statutory indexing for each of 
the following years until 2003. 


Most provisions of Bill C-12 received Royal Assent on 
June 14, 2001, including: 


e Entitling a judge to take early retirement with a 
pro-rated pension after 10 years on the bench; 


+ Reducing the pension contribution rate to 
1 percent of salary from 7 percent when a 
judge becomes eligible to retire; 


+ Reinstating a judge’s entitlement to contribute to 
Registered Retirement Savings Plans at the time 
the judge becomes eligible to retire. 


Improvements to survivor benefits were included in 
sections of the legislation that received Royal Assent 
on August 1, 2001. 


The changes flowed from recommendations of 

the 1999 Judicial Compensation and Benefits 
Commission chaired by Richard Drouin, O.C., Q.C., 
which reported on May 31, 2000. 


In their joint submission to the Commission in 
December 1999, the Canadian Superior Courts Judges 
Association and the Canadian Judicial Council had 
proposed a change in the provisions of the Judges Act 
that provide for supernumerary judges. Since 1973, 
judges having reached the age of 65 with at least 

15 years on the bench — and otherwise eligible for 
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retirement and an annuity equal to 2/3 of salary — 
have been eligible to elect “supernumerary status.” As 
supernumerary judges they work on a part-time basis 
for full salary. 


The Association and Council asked, and the 
Commission recommended, that election of super- 
numerary status be permitted when the judge’s 
combined age and years of service add up to 80 
whether or not the judge has reached the age of 65. 


In its response to the Commission’s report, the gov- 
ernment said the supernumerary recommendation 
would have implications for the provinces and ter- 
ritories as well as the federal government. There 

was a need for better information on the contribution 
supernumerary judges make to court workloads, and 
supernumerary status should be one element of a 
broader issue of judicial annuity reform, which the 
government was considering referring to the next 
Commission. 


The Council subsequently carried out a comprehensive 
survey of supernumerary status in superior trial and 
appellate courts, assessing existing and anticipated 
complements, current and historical workloads, costs 
and benefits. Results of the survey were being 
analysed at the end of 2001-02. 
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Appendix À 


ADDRESS BY RICHARD W. POUND, Q.C. 


The Accountability of Appointment: 
Some Olympian Parallels 


Thank you for the opportunity to be here this morning 
and, in particular to the Chief Justice of Canada, act- 
ing in her capacity as Chair of the Canadian Judicial 
Council, for her very kind invitation to deliver these 
remarks. Depending upon my performance, she may 
end up being thankful for the immunity arising from 
appointment. In any event, | certainly hope, Chief 
Justice, that your selection of me will not lead to the 
dreaded Joint Address in Parliament. 


May | begin by congratulating those of you who have 
been responsible for the ongoing development of the 
Canadian Judicial Council during the course of the 
more than thirty years since it was formally estab- 
lished. The Council is an important institution within 
the Canadian system of the administration of justice 
and one that continues the process of increasing the 
confidence of the public in the value and role of the 
judiciary. 


At a gathering such as this, | certainly do not want to 
be perceived as guilty of “bait and switch” selling, but 
| had occasion, not too long ago, when doing the 
research for a biography of a distinguished member of 
the judiciary, to have access to some of the early 
records of the Council. The judge whose biography | 
was writing had been instrumental in the creation of 
the Council and had been a significant contributor in 
the precursor organization of the Annual Conferences 
of Chief Justices. 


Since none of you here today were in your present 
capacities when the Council was established, | 
thought | might share with you some historical 
perspective on what led to the formation of the 
Council. When Martin Friedland produced his 
excellent work, A Place Apart: Judicial Independence 
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and Accountability in Canada, he made only passing 
reference to the foundations of the Council, so per- 
haps it may be appropriate at this meeting to give 
them a somewhat more thorough survey. 


Tracing things back to their very beginnings, there 
was, of course, no such organization as the Council, 
nor any conceptual framework that would allow it to 
exist. Judges were appointed, took office within the 
particular system and, thereafter, did their jobs, for the 
most part as sole practitioners of the judicial function, 
with some degree of ad hoc collegiality. 


In the late 1950s, John Edwards, then Director of the 
Centre of Criminology at the University of Toronto, 
began to study different sentencing patterns in the 
criminal courts across the country and to observe the 
considerable sentencing disparities that existed in 
respect of similar offences. This research led him, 
amongst other initiatives, to organize the first 
National Conference of Judges on Sentencing at Hart 
House in May 1964. 


Edwards conceived the idea of bringing together the 
Chief Justices from all Canadian courts involved in 
criminal sentencing, to discuss issues that arise at 

all levels of the judicial system. While this sounds like 
an eminently sensible idea, like all new ideas, it gen- 
erated an initial response that fell considerably short 
of overwhelming. However, Edwards got some key 
encouragement from leading judicial figures of the 
day. First and foremost was that from John R. 
Cartwright, then a puisne judge of the Supreme Court 
of Canada, later to become Chief Justice of Canada. 
Edwards had identified Cartwright as someone whose 
judgments in criminal matters made him stand out in 
relation to his other colleagues on the court. He had 
invited Cartwright to become a founding member of 
the Advisory Council of the Centre of Criminology. 
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When Edwards got financing from the University 

of Toronto to host the first National Conference of 
Judges on Sentencing, he asked Cartwright to act as 
Chairman. Cartwright accepted the invitation and was 
determined to attend, despite strong opposition from 
many of his colleagues, who thought (notwithstanding 
the fact that some of them had served on Royal 
Commissions) that judges of the Supreme 

Court of Canada should not become involved in 

any extra-judicial functions. 


It came as little surprise to Edwards that some of the 
Chief Justices approached to come to the conference 
were somewhat hostile towards an upstart academic 
venturing into their preserve and, apparently, daring 
to try to “educate” them. In the Ontario courts, 
however, he had a generally sympathetic reaction 
and early encouragement from, among others, 

James McRuer, Chief Justice of the High Court of 
Ontario and Dana Porter, Chief Justice of Ontario. 
Connections were established for him with members 
of the Ontario Court of Appeal by Fred MacKay and, 
through MacKay, he met and convinced Arthur Kelly, 
George McGillivray and Greg Evans. Kelly convinced 
him of the importance of generating support in 
Quebec, since if Ontario and Quebec were behind 
the initiative, the rest of the country could be expected 
to follow suit. 


Kelly arranged for Edwards to meet George S. Challies, 
Associate Chief Justice of the Quebec Superior Court, 
who convened a meeting of Montreal judges, and 
Edwards was able to convince them of the impor- 
tance of the idea. He returned to Toronto to report 

on his success to Kelly and Porter, who said that was 
fine, but he now had to go to Quebec City to meet 
Chief Justice Frédéric Dorion, the Chief Justice of the 
Quebec Superior Court, and that this might well be a 
more difficult assignment. Kelly set up the meeting 
and off Edwards went to meet Dorion. They met in 
his chambers and Dorion later arranged for the 
Quebec Court of Appeal to adjourn a bit early so that 
some of its members could listen to what Edwards 
had to say. Assembled in the court library, they all sat 
down and Dorion, undoubtedly having a bit of fun at 
Edward’s expense, said that the court conducted its 
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proceedings in French and assumed Edwards was 
comfortable in so doing. Edwards picked up this ball 
on the first bounce and said that his native tongue 
was Welsh, but that he, too, had had to learn English. 
The meeting proceeded in English. In due course, 
Dorion wrote to say that he would support the idea 
of the proposed conference. 


The first conference of two to be held that year was 
in Toronto, from May 27-29, 1964, to discuss matters 
of sentencing in criminal law. Cartwright was the 
Chairman. This conference brought together the Chief 
Justices of Alberta, Manitoba, Ontario, Quebec and 
Saskatchewan, some other invited judges, representa- 
tives of the federal Department of Justice, the 
Penitentiary Services, the Parole Commission (the 
predecessor of the National Parole Board) and some 
provincial Attorneys General. At the end of the 
conference, a resolution was passed, recommending 
that a mechanism be set up for the purpose of calling 
judicial conferences periodically on subjects dealing 
with the administration of justice. It was proposed 
that a committee of judges consisting of the Chief 
Justice of Canada and the Chief Justices of the 
provinces, or their substitutes, be formed for the 
purpose of organizing the conferences and to prepare 
the agendas. Edwards agreed to organize the first such 
meeting, to be held on November 17-18, 1964. 


When the Chief Justices, this time not just the Chief 
Justices of the provinces, but also of the superior trial 
courts, came together that November in the Senate 
Room at the University of Toronto, it was the first 
time since Confederation that they had ever sat with 
each other. | believe that a photograph of this historic 
occasion has since been presented to the Council for 
its archive. The only Chief Justice missing was Robert 
Taschereau, the Chief Justice of Canada. The opening 
dinner was held at the Park Plaza Hotel and the only 
non-Chief Justices present were Edwards and Elmer 
Driedger, the federal Deputy Minister of Justice. 

One of the objectives the Chief Justices wanted to 
accomplish on that occasion was to make an informal 
choice of the first Chairman. Such weighty delibera- 
tions were not the stuff of which mere mortals should 
partake, so the judges asked Edwards and Driedger to 
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wait in the corridor until the puff of white smoke 
emerged. 


The choice proved to be enlightened: Chief Justice 
Edward M. (Ted) Culliton of Saskatchewan. It seems to 
have been at the suggestion of George Alexander 
(“Bill”) Gale that the judges looked outside of Ontario 
for the Chairman and it was certainly clear that Gale 
had suggested Culliton. Culliton continued to chair 
the successor meetings and would later play an 
important, even determining, role on the Canadian 
Judicial Council until his retirement. Gale was the 
prime mover in getting the conferences established 
and without his active involvement, the whole idea 
might well have been stillborn. The combination of 
Gale and Culliton, with the assistance of Lucien 
Tremblay (the Chief Justice of Quebec) and Challies 
in Quebec, was the initial nucleus which drove the 
process. 


The funds to defray the travel and living expenses of 
the participants had come from the federal govern- 
ment, upon the approval of Guy Favreau, then 
Minister of Justice. The funds had come, however, 
with the admonition that the federal government 
should not be regarded in future as the source of 
similar funding. During the conference, when 
Driedger was pressed for indications of what would 
be required to maintain the financial support, he said 
that there might well be three conditions: that the 
meetings be private, with confidential discussions 
and no press releases; that no recommendations be 
formulated; and that discussion deal, in particular, 
with matters pertaining to criminal law and criminal 
procedure. These further admonitions led to adoption 
of a resolution to the effect that it was desirable to 
have an annual meeting of Chief Justices to discuss 
confidentially common problems dealing with the 
administration of criminal law. 


Chief Justices Gale and Tremblay were appointed to 
meet with Favreau, after consulting with the Chief 
Justice of Canada, to express the wishes of the group 
that the conferences continue. If they were successful, 
the next conference would be called for mid- 
November, 1965, at the University of Toronto and 
Edwards again undertook to organize the conference, 
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should the funds be obtained. Favreau was prepared, 
once again, to pay the travel and living expenses, 
although not the organizational expenses of the con- 
ference. He rejected the suggestion that the meetings 
be confined to Toronto, Ottawa and Montreal and felt 
they should be in all the provincial capitals as well as 
in Ottawa. 


Favreau also agreed that the subject matter could 

be expanded from the very limited range indicated 
by Driedger at the 1964 Conference and that the con- 
ferences would be of little value unless the Chief 
Justices were able to have unlimited discussion in 
fields that were now expanded to other areas of federal 
law and even provincial fields of legislation, such as 
civil law and civil procedure. 


The 1965 Conference was regarded as even more 
beneficial than the original. Partly from interest on the 
part of the Chief Justices and partly to be sure 

that the financial support of the federal government 
would be maintained, it was formally decided that the 
conference should not be restricted merely to matters 
of sentencing and criminal law. This would also, it 
was hoped, encourage the provincial governments to 
support the conferences. The Chief Justices of the 
provincial superior courts wanted to make sure that 
they were not dominated by the federal government 
and thought this could be achieved, in part, were the 
provincial governments to be willing to absorb some 
of the costs of organizing the conferences. 


One matter, on which Driedger had been adamant in 
relation to federal funding of the conferences, would 
prove to have a significant impact on the conferences 
and the eventual formation of the Canadian Judicial 
Council. Driedger had said, following the first con- 
ference, that there would be no additional federal 
funding for the conferences unless the President 

of the Exchequer Court of Canada were invited to 
participate. Accordingly, Wilbur Jackett attended the 
second conference in November 1965, even though 
non-criminal matters had not yet been added to the 
agenda of the conference and the Exchequer Court, 
as such, had no criminal jurisdiction, other than 
indirectly, through its participation in military courts 
martial appeals. 
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At this stage, and for several years thereafter, he was 
the only Chief Justice of a “federal” court who attended 
the conferences. Jackett’s influence and knowledge of 
the federal labyrinth (stemming from a two-decade 
career in the federal Department of Justice, where 

he had become Deputy Minister) were such that he 
was part of a small group appointed by the 1965 
Conference, consisting of Gale, Challies and himself, 
to find and engage the first Director of the confer- 
ences, in the person of John H. Francis. 


Early difficulties occurred in Quebec that made 
problematic the continuance of the conference as 

a national institution. Claude Wagner was then 
Minister of Justice of Quebec and had experienced 
some differences of opinion with the other Ministers 
of Justice at a meeting in Ottawa. Whether for this or 
for some other reason, he was slow in responding to 
the requests for Quebec support of the conferences 
made by Tremblay and Challies, following the 1965 
Conference. Both Tremblay and Challies were 
concerned that they could not participate in the con- 
ferences if their province were the only one that 
made no contribution. 


There was an intervening provincial election in 
Quebec during 1966 and Wagner was replaced 

as Minister of Justice by Jean-Jacques Bertrand. 
Although Bertrand expressed initial interest in the 
matter, Quebec eventually refused to participate in 
the subscription, on the ostensible basis that the 
provincially appointed chief justices of the Court of 
Sessions and Municipal Courts were not invited. 
Tremblay, Dorion and Challies decided, with regret, 
that it would, in such circumstances, be inappropriate 
for them to participate in the 1966 Conference in 
Victoria. 


This was a serious blow to the national character 

of the conferences. The issue was how to get the 
Quebec Chief Justices back into the fold, in the face 
of Quebec’s refusal to participate in the costs of the 
conferences. It was here that Jackett was able to play 
a crucial role. In early 1967, he met with Tremblay 
and Challies and asked them whether their difficulty 
would be obviated were the Government of Canada 
to pay all the expenses of the conferences, both 
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travel and organizational. The Quebec judges agreed 
that it would. The key for Jackett was not so much 
finding the money, but finding the right reason for the 
federal government to act. If the conferences could be 
positioned as a legitimate part of the work of judges, 
then, constitutionally, it could then be argued that it 
would be appropriate for the federal government to 
fund them. 


At the beginning of April, Jackett approached Donald 
Maxwell, the Deputy Minister appointed at the behest 
of the new Minister of Justice, Pierre Elliott Trudeau, 
and convinced him that the federal government 
should pay the administrative expenses of the con- 
ference as well as the travelling expenses of the 

Chief Justices. To start the official wheels in motion, 
Jackett agreed with Maxwell that he would write to 
Maxwell making the suggestion that Maxwell seek the 
necessary authority, so that the offer could be made at 
the next meeting of the conference, to be held in 
Charlottetown that October. He even provided 
Maxwell with the constitutional “map” that he and 
Driedger had worked out at the end of the previous 
year which would make it possible for the federal 
government to do so: 


| suggest that, upon consideration, you 

might come to the conclusion that an annual 
allowance to the Chief Justices jointly, ... for 
the payment of the administrative expenses of 
their holding an annual conference, would 
fall within the provisions of section 100 of 
the British North America Act, 1867, which 
provides, inter alia, that the “allowances” of 
the Judges of the Superior Courts shall be 
provided by the Parliament of Canada. 


Before sending his letter to Maxwell, Jackett showed a 
draft to Gale, who, although a bit concerned about the 
federal government paying all the costs, concurred 
with the idea and commented that his letter was well 
worded. “I do not know,” Gale said, “who else could 
write with any greater flare or authority.” Gale’s worry 
about the federal role, which reflected his predilec- 
tion as the Chief Justice of one of the Ontario courts, 
was that it would be desirable to have the provincial 
governments know that they were participating in the 
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exercise. “As the President of a Dominion court,” he 
wrote to Jackett, he said Jackett, “might not appreciate 
that attitude, but he thought it was one of substance.” 
In the final analysis, however, the possibility of having 
all the Chief Justices participate in the conference out- 
weighed the possible advantage of having the 
provinces share in the exercise. 


Maxwell replied in June, stating: 


This will confirm that on May 25 last | 
obtained approval in principle from the 
Treasury Board to include items in next year’s 
estimates to cover the costs of travelling and 
living expenses ... and other administrative 
costs ... for the purpose of the annual meet- 
ings of the Chief Justices. In light of this 
authority | feel that | can propose that the 
Government of Canada undertake to pay 
the costs of these conferences as part of the 
Department's ordinary administration. 


Jackett sent copies of Maxwell’s letter to Gale, 
Tremblay and Challies. Gale observed that he did 

not pretend to be expert in interpreting governmental 
language (Dare | say, Mandarin?), but took it that with 
annual administration of the conferences assured, the 
big problem was solved. Jackett confirmed the under- 
standing and, more importantly, advised Gale that, 
provided Tremblay and Challies knew such an offer 
would be made at the Charlottetown Conference, 
they would feel free to attend the conference on that 
occasion. It proved to be an elegant solution to a 
potentially divisive situation with respect to Quebec 
and one which lay within Jackett’s particular legal 
and departmental experience. 


The conferences continued to grow in importance. 
They were attended by the Deputy Minister of Justice, 
at the invitation of the Chief Justices. There was some 
hesitation about including the Minister of Justice, 
since Gale and Jackett both agreed that discussion 
would be considerably freer if solely the Deputy 
Minister were present. As a matter of appearances, 
they thought it should not look as if the Minister was 
there “in charge” of the judges, nor even symbolically 
as part of the conferences. The Deputy Minister 
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would be a useful observer and was in a position to 
assess the universality of problems and to commu- 
nicate suggestions regarding legislation and other 
matters to the Minister. It was not, in any event, likely 
that Ministers would attend. Jackett’s insight on the 
matter, which he expressed in a letter to Gale, was: 


From my experience with ministers, and par- 
ticularly Ministers of Justice, | should not be 
too apprehensive about one finding time to 
sit in during the course of our ordinary dis- 
cussions except, possibly, for one half-day 
meeting. Ministers invariably aspire to do a 
great deal more than they can possibly find 
time to do. 


There proved to be no danger, as he intimated, of sus- 
tained ministerial presence at any of the conferences. 


The matter of disciplining judges has always been a 
delicate issue. On the one hand, the independence of 
the judiciary is a fundamental element of the rule of 
law in our society. Judges must be free and independ- 
ent so that they can decide any matter before them 
with complete confidence that no action can be taken 
by the Executive Branch of government which might 
cause them to decide one way or the other. On the 
other, human nature is what it is and there will be, 
from time to time, individuals who may 

take improper advantage of their position of relative 
immunity, or who may otherwise fail to live up to the 
high standards of conduct essential for judges. There 
must be ways of dealing with them in order to pre- 
serve public respect for and confidence in the admin- 
istration of justice. How should complaints against 
judges be handled? 


Generally, complaints had been directed to the Chief 
Justices or to the Minister of Justice, whose portfolio 
included the appointment of judges. The Chief Justices 
experienced the same frustrations as the Minister and 
were unable to cope with the combination of com- 
plaints and their own inability, as a matter of law, to 
impose sanctions in appropriate circumstances. The 
combination of these frustrations would lead to a 
recommendation that there be some more formal 
structure to enable such matters to be handled within 
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the judiciary. From the search for a solution emerged 
the idea that a body with statutory authority be estab- 
lished and equipped to deal with such matters. 


This led to the idea of the Canadian Judicial Council, 
originally denominated as the Canadian Judicial 
Commission. Early discussion had contemplated the 
enactment of a new statute establishing the Council, 
but Jackett was of the view that it would be better, 
since the subject matter related to the duties of 
judges, not to have a separate statute, but simply to 
prepare amendments to the Judges Act and to the 
Financial Administration Act. This would involve the 
least constitutional exposure, while still providing the 
necessary legal authority for the Council. 


When the resolve to press for establishment of 

the Canadian Judicial Council was in place, the 
conference asked Jackett to draft the necessary 
amendments to the Judges Act to provide for the cre- 
ation of the Council and to empower it to deal with 
disciplinary matters, as well as more general topics 
relating to improvements in the quality of the admin- 
istration of justice. Jackett did so and, after working 
closely with the Department of Justice on both the 
concept and the statutory mechanics, the proposed 
amendment was approved by the new Minister of 
Justice, John Turner, and legislation was introduced 
in the 1971 Parliamentary legislative schedule. The 
Canadian Judicial Council was established effective 
December 9, 1971. Jackett also drafted the by-laws 
for the Council that were approved at the first meet- 
ing of the Council in Ottawa on December 10, 1971. 


The final preparatory work had been done at the 
1971 Conference of Chief Justices in Regina and 

the new Chief Justice of Canada, Gérald Fauteux, 
knowing that the groundwork for creation of the 
Council had been arranged, did make an appearance 
at the conference to indicate that the Chief Justice of 
Canada would, of course, participate in a statutorily 
mandated body, one of the functions of which was to 
examine into complaints against judges. Once the 
Council was established by statute, the Chief Justices 
of Canada were able to shed their earlier reluctance 
to become involved in these extra-curricular activities 
and, beginning with Fauteux, were active on the 
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Council. During the early days of the Council, both 
Fauteux and Bora Laskin presided over its activities, 
although the de facto leadership continued to be pro- 
vided by Culliton, who became Vice-Chairman of the 
Council and remained as chairman of its Executive 
Committee. The Conferences of Chief Justices 
continued to be held as well, to discuss the matters 
originally contemplated regarding the administration 
of justice, usually the day before the Council meet- 
ings, and were carefully differentiated, by those 
involved, from the activities of the statutory body, the 
Canadian Judicial Council, although the Chief Justice 
of Canada agreed to chair both meetings. 


The mere fact that a Council composed of judges 
could investigate complaints had a salutary effect on 
judges throughout the country. There is nothing more 
embarrassing than to be censured by one’s peers for 
conduct that falls short of standards which they recog- 
nize as appropriate for judges. The Council exhibited 
a very high degree of discretion in the investigation of 
complaints directed to it. It had to be particularly care- 
ful that mere carpings, which might be unfounded 
upon investigation, did not operate to destroy the rep- 
utations of the judges against whom they were made. 


Under the Council’s early by-laws, the Executive 
Committee was responsible for investigating and 
determining whether there was cause for a formal 
action. Culliton was generally the point man who 
took responsibility for the initial work, on behalf 
of the Executive Committee, to determine whether 
or not a complaint revealed conduct that required 
formal investigation by the Council. 


In each case, the judge whose conduct was com- 
plained of was invited to provide an explanation. 
Most of the complaints revealed nothing of substance, 
but in those cases in which action was called for, the 
Committee might indicate that the conduct of the 
judge was to be corrected by a certain date, such as 
in the case of judges who had been unreasonably 
long in rendering judgments, or the matter would be 
brought before the Council as a whole. In virtually 
every case, the judge managed to bring all his judg- 
ments up to date within the delay specified and no 
further action was required. In a few serious cases, 
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some of which pertained to judges whose abilities to 
act may have been affected by alcohol abuse, the 
judges involved resigned before the complaints were 
escalated to formal study by the Council. 


The mechanism was successful in all respects and 
relieved the Minister of Justice and, in particular, the 
Chief Justices of the courts from potentially awkward 
dilemmas involving members of their own courts. It 
also avoided repetition of the less-than-brilliantly han- 
dled investigation of the earlier complaints involving 
Judge Leo Landreville, in which Ivan Cleveland Rand, 
then retired, due to age, as a judge of the Supreme 
Court of Canada had acted as sole investigator. 


The judges often talked about preparing a document 
which would provide guidance as to the standards of 
conduct of judges. The law is a self-governing pro- 
fession, so the idea amongst judges that they should 
establish such standards was not foreign to them. 
They could not, however, agree on what form the 
formal expression of the standards of conduct should 
take. Jackett and some others thought there should be 
a code of ethics for judges, which could be included 
in a handbook for judges. Jackett then prepared, in 
late 1972 and early 1973, a series of drafts of a docu- 
ment entitled “Canons of Judicial Ethics for Canada,” 
but there was insufficient consensus amongst the 
judges to adopt it. The Research Committee of the 
Council noted that Jackett’s draft was “a document 
remarkable not only for the intrinsic worth of its sub- 
ject matter but also for the clarity and conciseness of 
its expression.” The judges were not opposed to the 
idea of the code, but were concerned that it might 
not take into account all the possibilities which could 
arise and that this might do more harm than good. 
Instead, efforts turned to commissioning a work by 
Jack Wilson (A Book for Judges, 1980) and it is only 
within the past couple of years, almost 20 years after 
Jackett’s effort, that the Council has moved to adop- 
tion of a document, but, even so, has shied away 
from denominating it as a code of ethics. 


The work of the Council will always be a work 
in progress, but | hope those of you involved will 
take pride and satisfaction in a job that has been 
particularly well done thus far. 
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Appointment 

Appointment is an interesting concept, whether to the 
bench or, for example, to the International Olympic 
Committee. (You, being discerning and subtle of 
mind, will recognize that | am now trying to bring the 
discussion round to the suggestive title given for this 
presentation.) 


In each case, one of the fundamental underlying 
principles is that of complete independence from 
outside influence upon the decisions to be made by 
the individual. The judge must be vested with the 
independence to decide matters coming before him 
or her without interference from any branch of the 
government. The IOC member must be free to decide 
matters in the best interests of the Olympic Movement 
without governmental influence, or the intervention of 
local interests. 


This independence, in both cases, is made possible 
through the nature of the appointment, coupled 

with the inability to remove the individual without a 
serious and complicated process and, even then, only 
for grievous cause. The complexity of the removal 
mechanisms goes most of the way to ensuring that a 
judge or IOC member can act within the scope of the 
applicable responsibilities without fear of removal for 
failure to have pleased those in political power. 


Accountability 

Accountability can be a more troublesome concept, 
especially since it means different things to different 
people and can be hijacked by different interest 
groups for purposes related to their particular agendas. 
In the Concise Oxford Dictionary, “accountable” is 
defined as “required or expected to justify actions or 
decisions.” 


Despite some areas of possible overlap with respon- 
sibility, accountability has come to mean the idea 
that the public at large, often represented by the 
media, who may or may not have a demonstrable 
mandate for the purpose, considers it has the right 
to expect that its expectations, as diffuse and often 
contradictory as they may be, and as loosely defined 
as they may be, should be observed by persons in a 
position to decide certain matters. 
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Olympian Parallels 

| am a member of the International Olympic 
Committee, an organization that, although quite 
different in many respects from the judiciary, never- 
theless has characteristics similar in many respects to 
the judiciary. Its members are appointed by the IOC 
itself, in a process of cooptation. Members are not 
representatives of their country or constituency on the 
IOC, but, rather, representatives of the IOC in their 
countries or organizations. They are appointed, in the 
normal case, for a period that is determined only by 
attainment of a specified retirement age or cessation 
of their functions in the organizations from which 
they were appointed. Their conduct is governed by 
the constating document of the IOC, the Olympic 
Charter. The mandate of the IOC is to govern the 
Olympic Movement, which includes, inter alia, deter- 
mining the sites of the Olympic Games and the sports 
that will participate in the program of the Games. 


In late 1998, public attention was drawn to inappro- 
priate behaviour on the part of several IOC members 
(as well as by members of the bidding committee) in 
relation to the selection of Salt Lake City as the site of 
the 2002 Olympic Winter Games. These members 
had received, and in some instances had sought, 
material benefits from the bidding committee during 
the selection process. In some cases, the amounts 
involved had been significant, such as the college 
education of a child, or the payment of medical and 
other personal expenses. 


These payments or benefits could have had no 
explicable connection with their functions as IOC 
members, but had clearly been extended as a result 
of their status as persons who would participate in the 
decision to award the site of the Games. This disclo- 
sure led to a crisis that came very close to destroying 
the IOC and it became clear that the IOC would have 
to respond quickly and firmly to avoid a collapse of 
the IOC and, possibly, the Olympic Movement itself. 


This was not as easy as it appeared to the public at 
large. In the first place, the IOC had no mechanism to 
deal with such a crisis. It had never occurred to the 
founders of the IOC and those drafting the Olympic 
Charter that members might act in such an unethical 
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manner. In the second place, the IOC is an organiza- 
tion of volunteers, widely dispersed over some eighty 
countries, that normally meets only once per year. 
Our response was to establish an ad hoc Commission 
to investigate the matters and to report to the IOC 
Executive Board with recommendations. 


Perhaps as a result of failure to avoid eye contact, 

| was designated as chairman of that Commission. | 
will not bore you with the details of the investigation, 
but we concluded, after providing each member with 
an opportunity to respond to the facts as we under- 
stood them, that eleven members had acted in a man- 
ner that brought such disrepute on the organization 
that they should be expelled. One had died in the 
interim and four resigned before the matter was 
brought to the full Session for decision. We found 
general authority to act to expel the members under 
the Olympic Charter and the underlying Swiss law 
and each of the offending members was expelled. A 
number of other members received “warnings” that 
identified conduct that was inappropriate, but fell 
short (in a couple of cases, barely short) of warranting 
the extreme, and only formal sanction available, of 
expulsion. 


A large component of the crisis experience for the 
IOC was its demonstration of the practical aspects 
of accountability. Most of the IOC members were 
comfortable with the concept of responsibility and 
were willing to accept the blame or credit for their 
decisions on sports or the selection of host cities, 
some of which have been more popular than others. 
What they had not understood was the evolving 
nature of accountability and the demands for trans- 
parency. They had always thought that whatever 
accountability there might have been was to the IOC 
itself and only to the IOC. 


They had not realized the extent to which the public at 
large, including the media, had assumed a degree of 
“ownership” of the Olympic Movement as a whole. 
The Olympic Games, as the largest international peace- 
ful gathering on the face of the planet, a festival of 
youth and the highest expression of an ethically-based 
sports movement, have come to occupy an importance 
in the public mind that the IOC had not appreciated. 
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The IOC was expected to be, like Caesar’s wife, not 
only honourable, but above suspicion. If it was to 
govern an ethically-based sports movement, its con- 
duct and the conduct of its members, must be above 
suspicion. This was its new accountability. 


In addition to the sanctions against members, the IOC 
adopted other measures, certain of which are similar 
to measures taken within the judiciary. 


We adopted a Code of Ethics and conflict of interest 
rules that are designed to reflect the best practices 
within international organizations. 


We established an independent Ethics Commission, a 
majority of the members of which are prominent per- 
sonages from outside the Olympic Movement and 
provided it with both the means and the personnel to 
allow it to investigate any complaints of inappropriate 
conduct. 


We established a Nominations Commission to screen 
prospective members so that we can try to avoid, 
from the outset, cooptation of members whose char- 
acter may be such that we should not have them 
within the organization and now require a secret 
ballot on the admission of each new member. 


And we extended full membership to a representative 
group of active Olympic athletes, elected for the pur- 
pose from amongst their peers on the occasion of the 
Olympic Games. 


These are all helpful reforms and, arguably, at least in 
hindsight, reforms that we should have had in place 
even before the crisis. The good side of the crisis is 
that it provided us with an opportunity, unsought as 
it may have been, to put the reforms in place much 
sooner than we might have been able under normal 
circumstances. 


| gather that that question of term limits has become 
a matter of discussion amongst members of the judi- 
ciary. It is an issue that has troubled the IOC as well. 
As part of the 1999 reform process, we reduced the 
retirement age of new members from 80 to 70. We 
provided term limits, even within the overall age 
spectrum, to enable us to deal with members no 
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longer able to contribute in a meaningful way to the 
work of the IOC. Thus, for example, while | can, in 
theory, remain until the maximum retirement age, | 
must, if | wish to continue as a member, be re-elected, 
by secret ballot, after a term of eight years. 


We also provided a maximum term for the president. 
An IOC president is elected for an initial term of eight 
years. Prior to the reforms, the president could, and 
often did, run thereafter for an unlimited number of 
successive four-year terms. We have now set a limit 
of one additional four-year term. On balance, | think 
the limitation concept for the IOC president was a 
good decision and presents a model that may com- 
mend itself to the judiciary. Although the theory, at 
least, is one of primus inter pares, it is not hard for the 
position of president or chief justice to evolve into a 
different perception and one that may risk becoming 
unhealthy. 


To borrow from another model with which | am 
familiar as Chancellor of McGill University, the posi- 
tion of the president of the IOC or the chief justice of 
a court may well be considered in the same light as 
the dean of a faculty. There is a collegial duty recog- 
nized amongst faculty members that, from time to 
time they may be called on to assume the additional 
administrative duties of a dean and to run the business 
of the faculty. There is a definitive term limit involved 
and, while there may be some limited possibility of 
reappointment, it seems to be generally accepted that 
a dean is entitled (and indeed encouraged) at the end 
of a decanal term to rejoin the faculty as a regular 
professor and to assume a normal teaching and 
research load. There is no loss of face, nor any sug- 
gestion of a failure to have adequately discharged the 
duties of office. 


Also, to be candid, not all choices are as enlightened 
as others and, if a mistake has been made, the term 
limit provides an elegant mechanism for limiting any 
perceived (or actual) damage from a bad appointment. 
The argument that an occasional jewel may be lost is 
easily, if somewhat insensitively, countered by noting 
that the cemeteries are full of people once considered 
indispensable. 
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The parallels between the IOC and the judiciary are 
many, as are the responses to the issues that have 
arisen and are bound to arise in the future. We must 
both be free to take our decisions, independently, in 
the best interests of proper execution of our mandates 
and responsibilities, but these decisions cannot be 
taken in complete isolation from the communities 
affected by them. IOC members cannot be totally 
isolated from sport as it is practiced in the world, 
nor its ideals; the judiciary cannot be unaware of 
the effects of its decisions and the standards of the 
communities in which they operate. 


On the other hand, in taking decisions, we are, delib- 
erately, separated from the legislative and executive 
functions and should venture into the policy areas 
with the greatest of diffidence, lest there be confusion 
as Our respective purposes and a diminution of the 
respect accorded to the independent roles that we 
fulfil. We interpret the rules or the law. We do not 
create them. 


We can, by our actions or your decisions, certainly 
influence them, but only within a limited, albeit 
important, range of action. We can recognize, in 
many circumstances, that those who should make 
proper rules often “punt” in order to avoid unpopular 
decisions and we must decide, in those circumstances, 
whether we will let the ball go over our heads, or 
catch it and run with it, often into the spirited opposi- 
tion of the same team that punted the ball in the first 
place because it had not had the courage to fulfil its 
own mandate. But we should only act after the most 
deliberate consideration as to the consequences for 
our own roles and institutions. 
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Let me close with a quotation from Theodore 
Roosevelt that, in my respectful view, epitomises the 
role that each of us plays in the great scheme of our 
respective responsibilities: 


It is not the critic who counts, not the man 
who points out how the strong man stumbled 
or where the doer of deeds could have done 
better. 


The credit belongs to the man who is actually 
in the arena; whose face is marred by sweat 
and dust and blood; who strives valiantly; 
who errs and comes short again and again; 
who knows the great enthusiasms, the great 
devotions, and spends himself in a worthy 
cause; who, at the best, knows in the end the 
triumph of high achievement; and who, at 
the worst, if he fails, at least fails while daring 
greatly, so that his place shall never be with 
those cold and timid souls who know neither 
victory nor defeat. 


It has been an honour for me to have been here with 
you today. 
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Appendix B 


MEMBERS OF THE CANADIAN JUDICIAL COUNCIL, 2001-02 


The Right Honourable Beverley McLachlin, P.C. 
Chief Justice of Canada 
Chairperson 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 
First Vice-Chairperson 


The Honourable Pierre A. Michaud 
Chief Justice of Quebec 
Second Vice-Chairperson 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Donald G.H. Bowman 
Associate Chief Judge of the Tax Court of Canada 


The Honourable Donald |. Brenner 
Chief Justice of the Supreme Court of British 
Columbia 


The Honourable Beverley Browne 
Senior Judge of the Nunavut Court of Justice 


The Honourable Joseph Z. Daigle 
Chief Justice of New Brunswick 


The Honourable André Deslongchamps 
Associate Chief Justice of the Superior Court of 
Quebec 


The Honourable J.S. Armand DesRoches 

Chief Justice of the Trial Division of the Supreme 
Court of Prince Edward Island 

(from September 2001) 


The Honourable René W. Dionne 


Senior Associate Chief Justice of the Superior Court 


of Quebec 
(to October 2001) 


The Honourable Patrick D. Dohm 
Associate Chief Justice of the Supreme Court of British 
Columbia 


The Honourable Robert F. Ferguson : 
Associate Chief Justice of the Supreme Court of Nova 
Scotia, Family Division 


The Honourable Lance S.G. Finch 
Chief Justice of British Columbia 
(from June 2001) 


The Honourable Catherine A. Fraser 
Chief Justice of Alberta 


The Honourable Alban Garon 
Chief Judge of the Tax Court of Canada 


The Honourable W. Frank Gerein 
Chief Justice of the Court of Queen’s Bench for 
Saskatchewan 


The Honourable Constance R. Glube 
Chief Justice of Nova Scotia 


The Honourable J. Derek Green 
Chief Justice of the Trial Division of the Supreme 
Court of Newfoundland and Labrador 


The Honourable Benjamin Hewak 
Chief Justice of the Court of Queen’s Bench for 
Manitoba 


The Honourable Ralph E. Hudson 
Senior Judge of the Supreme Court of the Yukon 
Territory 


The Honourable Joseph P. Kennedy 
Chief Justice of the Supreme Court of Nova Scotia 


a ee 
Note: Except that the Chairperson and Vice-Chairpersons are listed first, members are listed here in 


alphabetical order. 
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The Honourable Lyse Lemieux 
Chief Justice of the Superior Court of Quebec 


The Honourable Patrick J. LeSage 
Chief Justice of the [Ontario] Superior Court of Justice 


The Honourable Allan Lutfy 
Associate Chief Justice of the Federal Court of Canada 


The Honourable J. Michael MacDonald 
Associate Chief Justice of the Supreme Court of Nova 
Scotia 


The Honourable Kenneth R. MacDonald 

Chief Justice of the Trial Division of the Supreme 
Court of Prince Edward Island 

(to August 2001) 


The Honourable Allan McEachern 
Chief Justice of British Columbia 
(to May 2001) 


The Honourable R. Roy McMurtry 
Chief Justice of Ontario 


The Honourable Gerald Mercier 
Associate Chief Justice, Family Division of the Court 
of Queen’s Bench for Manitoba 


The Honourable Gerard E. Mitchell 
Chief Justice of Prince Edward Island 


The Honourable Dennis O’Connor 
Associate Chief Justice of Ontario 
(from October 2001) 


The Honourable Jeffrey J. Oliphant 
Associate Chief Justice of the Court of Queen’s Bench 
for Manitoba 


The Honourable Coulter A. Osborne 
Associate Chief Justice of Ontario 
(to September 2001) 


The Honourable Robert Pidgeon 

Senior Associate Chief Justice of the Superior Court of 
Quebec 

(from November 2001) 


The Honourable J. Edward Richard 
Senior Judge of the Supreme Court of the Northwest 
Territories 


The Honourable John D. Richard 
Chief Justice of the Federal Court of Canada 


The Honourable David D. Smith 
Chief Justice of the Court of Queen’s Bench of New 
Brunswick 


The Honourable Heather J. Smith 
Associate Chief Justice of the [Ontario] Superior Court 
of Justice 


The Honourable Barry L. Strayer 
Chief Justice of the Court Martial Appeal Court of 
Canada 


The Honourable Allen B. Sulatycky 
Associate Chief Justice of the Court of Queen’s Bench 
of Alberta 


The Honourable Allan H.J. Wachowich 
Chief Justice of the Court of Queen’s Bench of Alberta 


The Honourable Clyde K. Wells 
Chief Justice of Newfoundland and Labrador 
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COMMITTEE MEMBERS 


Finance Committee 

Chief Justice David D. Smith (Chairperson) 
Chief Justice Lance S.G. Finch 

Chief Justice Constance R. Glube 
Associate Chief Justice Gerald Mercier 

Mr. Justice J.E. (Ted) Richard 


Executive Committee 


Chief Justice Beverley McLachlin (Chairperson) 
Chief Justice Edward D. Bayda 

Chief Justice Donald |. Brenner 

Chief Justice Joseph Z. Daigle 

Associate Chief Justice André Deslongchamps 
Chief Justice Constance R. Glube 

Chief Justice Patrick J. LeSage 

Chief Justice Pierre A. Michaud 

Chief Justice John D. Richard 

Mr. Justice J.E. (Ted) Richard 


Judicial Conduct Committee 

Chief Justice Richard J. Scott (Chairperson) 

Chief Justice Joseph Z. Daigle (Vice-Chairperson) 
Chief Justice Constance R. Glube (Vice-Chairperson) 
Chief Justice Pierre A. Michaud (Vice-Chairperson) 


Chief Justice Richard J. Scott 
Chief Justice David D. Smith 


Standing Committees 


Administration of Justice Committee 
Chief Justice Clyde K. Wells (Chairperson) 
Chief Justice Edward D. Bayda 

Associate Chief Justice Donald G.H. Bowman 
Chief Justice Donald |. Brenner 

Associate Chief Justice Robert F. Ferguson 
Chief Justice R. Roy McMurtry 

Chief Justice Gerald Mercier 

Chief Justice Gerard E. Mitchell 

Chief Justice John D. Richard 

Chief Justice Barry L. Strayer 

Associate Chief Justice Allen B. Sulatycky 


Notes: 
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Courts Committee. 
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3. All members of the Council, except the Council Chairperson, are members of either the Appeal Courts Committee or the Trial 


Chief Justice Edward D. Bayda 

Chief Justice Donald I. Brenner 

Associate Chief Justice André Deslongchamps 
Chief Justice Patrick J. LeSage 

Chief Justice Beverley McLachlin 

Mr. Justice J.E. (Ted) Richard 

Chief Justice David D. Smith 


Judicial Education Committee 

Chief Justice Constance R. Glube (Chairperson) 
Madam Justice Beverley Browne 

Chief Justice J.S. Armand DesRoches 
Associate Chief Justice Patrick D. Dohm 
Chief Justice W. Frank Gerein 

Chief Justice Joseph P. Kennedy 

Chief Justice Lyse Lemieux 

Associate Chief Justice Allan F. Lutfy 
Chief Justice Richard J. Scott 

Chief Justice David D. Smith 

Associate Chief Justice Heather J. Smith 
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Judicial Independence Committee 
Associate Chief Justice J}. Michael MacDonald 
(Chairperson) 

Chief Justice Joseph Z. Daigle 

Chief Justice Lance S.G. Finch 

Chief Judge Alban Garon 

Chief Justice J. Derek Green 

Chief Justice Patrick J. LeSage 

Mr. Justice J.E. (Ted) Richard 

Chief Justice Allan H.J. Wachowich 


Judicial Salaries and Benefits Committee 
Associate Chief Justice André Deslongchamps 
(Chairperson) 

Associate Chief Justice Patrick D. Dohm 
Chief Justice Catherine A. Fraser 

Chief Judge Alban Garon 

Chief Justice Benjamin Hewak 

Mr. Justice Ralph E. Hudson 

Chief Justice Barry L. Strayer 

Associate Chief Justice Allen B. Sulatycky 


Appeal Courts Committee 

Chief Justice Catherine A. Fraser (Chairperson) 
Chief Justice Edward D. Bayda 

Chief Justice Donald |. Brenner 

Chief Justice Joseph Z. Daigle 

Chief Justice Lance $.G. Finch 

Chief Justice Constance R. Glube 

Chief Justice R. Roy McMurtry 

Chief Justice Pierre A. Michaud 

Chief Justice Gerard E. Mitchell 
Associate Chief Justice Dennis O’Connor 
Chief Justice John D. Richard 

Chief Justice Richard J. Scott 

Chief Justice Barry L. Strayer 

Chief Justice Clyde K. Wells 
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Trial Courts Committee 

Chief Justice Allan H.J. Wachowich (Chairperson) 
Associate Chief Judge Donald G.H. Bowman 
Madam Justice Beverley Browne 

Associate Chief Justice André Deslongchamps 
Chief Justice J.S. Armand DesRoches 
Associate Chief Justice Patrick D. Dohm 
Associate Chief Justice Robert F. Ferguson 
Chief Judge Alban Garon 

Chief Justice W. Frank Gerein 

Chief Justice J. Derek Green 

Chief Justice Benjamin Hewak 

Mr. Justice Ralph E. Hudson 

Chief Justice Joseph P. Kennedy 

Chief Justice Lyse Lemieux 

Chief Justice Patrick J. LeSage 

Associate Chief Justice Allan F. Lutfy 
Associate Chief Justice J. Michael MacDonald 
Associate Chief Justice Gerald Mercier 
Associate Chief Justice Jeffrey J. Oliphant 
Senior Associate Chief Justice Robert Pidgeon 
Mr. Justice J.E. (Ted) Richard 

Chief Justice David D. Smith 

Associate Chief Justice Heather J. Smith 
Associate Chief Justice Allen B. Sulatycky 


Nominating Committee 

Chief Justice Allan H.J. Wachowich (Chairperson) 
Chief Justice Constance R. Glube 

Chief Justice Patrick J. LeSage 


Ad Hoc or Special Committees 


Judges Technology Advisory Committee 
Madam Justice Margaret Cameron (Newfoundland) 
(Chairperson) 

Madam Justice Marion Allan (British Columbia) 
Mr. Justice Michel Bastarache (Supreme Court of 
Canada) 

Madam Justice Nicole Duval Hesler (Quebec) 
Mr. Justice E.J. (Ted) Flinn (Nova Scotia) 

Madam Justice Adelle Fruman (Alberta) 

Madam Justice Ellen Gunn (Saskatchewan) 
Madam Justice Fran Kiteley (Ontario) 
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Associate Chief Justice Jeffrey J. Oliphant (Manitoba) 
Mr. Justice Dennis Pelletier (Federal Court of Canada) 
Mr. Justice Thomas Riordon (New Brunswick) 
Madam Justice Linda Webber (Prince Edward Island) 
Advisors: 

Dr. Martin Felsky 

Ms. Jennifer Jordan 

Professor Daniel Poulin 


Study Leave Committee 

Chief Justice Edward D. Bayda (Chairperson) 
Chief Justice Benjamin Hewak 

Associate Chief Justice Heather J. Smith 
Dean Patricia Hughes 

Dean Louis Perret 


Special Committee on Public Information 
Associate Chief Justice Jeffrey J. Oliphant 
(Chairperson) 

Chief Justice Edward D. Bayda 

Chief Justice Lance S.G. Finch 

Chief Justice Joseph P. Kennedy 

Chief Justice R. Roy McMurtry 

Chief Justice Pierre A. Michaud 

Chief Justice David D. Smith 


Special Committee on Future Directions 
Chief Justice Richard J. Scott (Chairperson) 
Associate Chief Justice Allan F. Lutfy 
Associate Chief Justice J. Michael MacDonald 
Chief Justice Pierre A. Michaud (ex officio) 
Associate Chief Justice Heather J. Smith 


Special Committee on Trial Court Structures 
Chief Justice Clyde K. Wells (Chairperson) 
Madam Justice Beverley Browne 

Associate Chief Justice Patrick D. Dohm 

Chief Justice Joseph P. Kennedy 

Chief Justice Patrick J. LeSage 
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Appendix D 


PART II OF THE JUDGES ACT 


Following is the text of Part Il of the Judges Act, 
which governs the Canadian Judicial Council. It is 
taken from the 2001 Office Consolidation of the Act. 


PART II 
CANADIAN JUDICIAL COUNCIL 


Interpretation 


Definition of “Minister” 
58. In this Part, “Minister” means the Minister of 
Justice of Canada. 


Constitution of the Council 


Council established 
59. (1) There is hereby established a Council, to be 
known as the Canadian Judicial Council, consisting of 


(a) the Chief Justice of Canada, who shall be the 
chairman of the Council; 


(b) the chief justice and any senior associate chief jus- 
tice and associate chief justice of each superior court 
or branch or division thereof; 


(c) the senior judges, as defined in subsection 22(3), 
of the Supreme Court of the Yukon Territory, the 
Supreme Court of the Northwest Territories and the 
Nunavut Court of Justice; 


(d) the Chief Justice of the Court Martial Appeal Court 
of Canada; and 


(e) the Chief Judge and Associate Chief Judge of the 
Tax Court of Canada. 


(2) and (3) [Repealed, 1999, c. 3, s. 77]. 
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Substitute member 

(4) Each member of the Council may appoint a judge 
of that member’s court to be a substitute member of 
the Council and the substitute member shall act as a 
member of the Council during any period in which 
he is appointed to act, but the Chief Justice of Canada 
may, in lieu of appointing a member of the Supreme 
Court of Canada, appoint any former member of that 
Court to be a substitute member of the Council. 


Rem, (GK cs IIL, SG 50921092 6 5126205 111006) 
CHU 6419998277 


Objects of Council 

60. (1) The objects of the Council are to promote effi- 
ciency and uniformity, and to improve the quality of 
judicial service, in superior courts and in the Tax 
Court of Canada. 


Powers of Council 
(2) In furtherance of its objects, the Council may 


(a) establish conferences of chief justices, associate 
chief justices, chief judges and associate chief judges; 


(b) establish seminars for the continuing education of 
judges; 


(c) make the inquiries and the investigation of com- 
plaints or allegations described in section 63; and 


(d) make the inquiries described in section 69. 
RSs (98546 j=) s5260; 199704517726 


Meetings of Council 
61. (1) The Council shall meet at least once a year. 
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Work of Council 
(2) Subject to this Act, the work of the Council shall be 
carried on in such manner as the Council may direct. 


By-laws 
(3) The Council may make by-laws 


(a) respecting the calling of meetings of the Council; 


(b) respecting the conduct of business at meetings of 
the Council, including the fixing of quorums for such 
meetings, the establishment of committees of the 
Council and the delegation of duties to any such 
committees; and 


(c) respecting the conduct of inquiries and investiga- 
tions described in section 63. 


RSS etJ1,S 30 R:S.e.16 Gnd: supp.) st 10; 
197677 ACs P25), 83y IN 


Employment of counsel and assistants 

62. The Council may engage the services of such per- 
sons as it deems necessary for carrying out its objects 
and duties, and also the services of counsel to aid and 
assist the Council in the conduct of any inquiry or 
investigation described in section 63. 


RS.:c 16.(2nd Supp,); s,. 10;1976-77, c..25, ss: 15, 
16; 1980-81-82-83, c. 157, s. 16. 


Inquiries concerning Judges 


Inquiries 

63. (1) The Council shall, at the request of the 
Minister or the attorney general of a province, com- 
mence an inquiry as to whether a judge of a superior 
court or of the Tax Court of Canada should be 
removed from office for any of the reasons set out in 
paragraphs 65(2)(a) to (d). 


Investigations 

(2) The Council may investigate any complaint or 
allegation made in respect of a judge of a superior 
court or of the Tax Court of Canada. 
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Inquiry Committee 

(3) The Council may, for the purpose of conducting 
an inquiry or investigation under this section, desig- 
nate one or more of its members who, together with 
such members, if any, of the bar of a province, having 
at least ten years standing, as may be designated by 
the Minister, shall constitute an Inquiry Committee. 


Powers of Council or Inquiry Committee 

(4) The Council or an Inquiry Committee in making 
an inquiry or investigation under this section shall be 
deemed to be a superior court and shall have 


(a) power to summon before it any person or witness 
and to require him to give evidence on oath, orally or 
in writing or on solemn affirmation if the person or 
witness is entitled to affirm in civil matters, and to 
produce such documents and evidence as it deems 
requisite to the full investigation of the matter into 
which it is inquiring; and 


(b) the same power to enforce the attendance of any 
person or witness and to compel the person or wit- 
ness to give evidence as is vested in any superior 
court of the province in which the inquiry or investi- 
gation is being conducted. 


Prohibition of information relating to inquiry, etc. 
(5) The Council may prohibit the publication of any 
information or documents placed before it in connec- 
tion with, or arising out of, an inquiry or investigation 
under this section when it is of the opinion that the 
publication is not in the public interest. 


Inquiries may be public or private 

(6) An inquiry or investigation under this section may 
be held in public or in private, unless the Minister 
requires that it be held in public. 


RS, 985, Cal-1, $2037 1992) Canc 2272 


Notice of hearing 

64. A judge in respect of whom an inquiry or investi- 
gation under section 63 is to be made shall be given 
reasonable notice of the subject-matter of the inquiry 
or investigation and of the time and place of any 
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hearing thereof and shall be afforded an opportunity, 
in person or by counsel, of being heard at the hear- 
ing, of cross-examining witnesses and of adducing 
evidence on his own behalf. 


RSA ES STARS" C., 16 (2nd Sunp)),’s: 10; 
ISHO2V7, Cs BS, Bs WS 


Report and Recommendations 


Report of Council 

65. (1) After an inquiry or investigation under section 
63 has been completed, the Council shall report its 
conclusions and submit the record of the inquiry or 
investigation to the Minister. 


Recommendation to Minister 

(2) Where, in the opinion of the Council, the judge in 
respect of whom an inquiry or investigation has been 
made has become incapacitated or disabled from the 
due execution of the office of judge by reason of 


(a) age or infirmity, 
(b) having been guilty of misconduct, 
(c) having failed in the due execution of that office, or 


(d) having been placed, by his conduct or otherwise, 
in a position incompatible with the due execution of 
that office, 


the Council, in its report to the Minister under subsec- 
tion (1), may recommend that the judge be removed 
from office. 


RS1985 C1 65; RS/1985;c 27. 2nd Supp.), 
35 De 


Effect of Inquiry 
66. (1) [Repealed, R.S., 1985, c. 27 (2nd Supp.), s. 6] 


Leave of absence with salary 

(2) The Governor in Council may grant leave of 
absence to any judge found, pursuant to subsection 
65(2), to be incapacitated or disabled, for such period 
as the Governor in Council, in view of all the circum- 
stances of the case, may consider just or appropriate, 
and if leave of absence is granted the salary of the 
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judge shall continue to be paid during the period of 
leave of absence so granted. 


Annuity to judge who resigns 

(3) The Governor in Council may grant to any judge 
found to be incapacitated or disabled, if the judge 
resigns, the annuity that the Governor in Council 
might have granted the judge if the judge had 
resigned at the time when the finding was made by 
the Governor in Council. 


R:537)1985)63)-17S.266;, 6.53 1985;.c)27 2nd Supp) 
S. ©, 


67. [Repealed, R.S., 1985, c. 16 (3rd Supp.), s. 5] 
68. [Repealed, R.S., 1985, c. 16 (3rd Supp.), s. 6] 


Inquiries concerning Other Persons 


Further inquiries 

69. (1) The Council shall, at the request of the 
Minister, commence an inquiry to establish whether 

a person appointed pursuant to an enactment of 
Parliament to hold office during good behaviour other 
than 


(a) a judge of a superior court or of the Tax Court of 
Canada, or 


(b) a person to whom section 48 of the Parliament of 
Canada Act applies, 


should be removed from office for any of the reasons 
set out in paragraphs 65(2)(a) to (d). 


Applicable provisions 

(2) Subsections 63(3) to (6), sections 64 and 65 and 
subsection 66(2) apply, with such modifications as the 
circumstances require, to inquiries under this section. 


Removal from office 

(3) The Governor in Council may, on the recommen- 
dation of the Minister, after receipt of a report 
described in subsection 65(1) in relation to an inquiry 
under this section in connection with a person who 
may be removed from office by the Governor in 
Council other than on an address of the Senate or 
House of Commons or on a joint address of the 
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Senate and House of Commons, by order, remove the 
person from office. 


RS: 1935;.c2)- 1, 54091992, cals) 14402 con. 
$5265 -1993,, G34; (S:. 09. 


Report to Parliament 


Orders and reports to be laid before Parliament 

70. Any order of the Governor in Council made pur- 
suant to subsection 69(3) and all reports and evidence 
relating thereto shall be laid before Parliament within 
fifteen days after that order is made or, if Parliament is 
not then sitting, on any of the first fifteen days next 
thereafter that either House of Parliament is sitting. 


1974-75-76, c. 48, s. 18; 1976-77, c. 25, s. 15. 


Removal by Parliament or Governor in Council 


Powers, rights or duties not affected 

71. Nothing in, or done or omitted to be done under 
the authority of, any of sections 63 to 70 affects any 
power, right or duty of the House of Commons, the 
Senate or the Governor in Council in relation to the 
removal from office of a judge or any other person in 
relation to whom an inquiry may be conducted under 
any of those sections. 


1974-75-76, c. 48, s. 18; 1976-77, c. 25, s. 15. 
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Interpretation 


Act 
« Loi » 


Chief Justice 
« juge en chef » 


complaint 
« plainte » 


Council 
« Conseil » 


First Vice- 
Chairperson 

« premier vice- 
président » 


Second Vice- 
Chairperson 

« second 
vice-président » 


Chairperson 
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Appendix E 


CANADIAN JUDICIAL COUNCIL BY-LAWS 
(effective April 1, 1998) 


Interpretation 


1. The definitions in this section apply 
in these by-laws. 


“Act” means the Judges Act. 


“Chief Justice” includes the Chief 
Judge of the Tax Court of Canada and 
the Senior Judge of the Northwest 
Territories and the Yukon Territory. 


“complaint” means a complaint or 
an allegation. 


“Council” means the Canadian 
Judicial Council established by section 
59 of the Act. 


“First Vice-Chairperson” means the 
Vice-Chairperson who has been a 
member of the Council longer 
than the other Vice-Chairperson. 


“Second Vice-Chairperson” means 
the Vice-Chairperson who is not 
the First Vice-Chairperson. 


Part 1 
Organization of the Council 


Officers 


2. The Chief Justice of Canada, desig- 
nated by paragraph 59(a) of the Act as 
the Chairperson, shall be the Chief 
Executive Officer of the Council. 


APPENDIX E: CANADIAN JUDICIAL COUNCIL BY-LAWS 


Vice- 
Chairpersons 


Term of Vice- 
Chairperson 


Duties of Vice- 
Chairpersons 


Office of 
Council 


Appointment 
of Executive 
Director 


Duties of 
Executive 
Director 


Acting 
Executive 
Director 


3. (1) The Chairperson may designate 
two members of the Council to be Vice- 
Chairpersons of the Council, at least 
one of whom shall be an elected 
member of the Executive Committee. 


(2) The Vice-Chairpersons shall 
hold office at the pleasure of the 
Chairperson. 


4. The First Vice-Chairperson or, in 
the absence of the First Vice- 
Chairperson, the Second Vice- 
Chairperson, shall act in the absence 
or incapacity of the Chairperson. 


Office of Council 


5. The office of the Council shall 
be in the National Capital Region. 


6. The Chairperson shall appoint 
an Executive Director who is not 
a member of the Council. 


7. (1) The Executive Director shall 
have charge of the office of the 
Council, be responsible for all matters 
generally ascribed to the position and 
perform all duties required by the 
Chairperson, by the Council or by any 
of its committees. 


(2) If for any reason the Executive 
Director is unable to act, the 
Chairperson may appoint an Acting 
Executive Director. 


Annual meeting 


Mid-year 
meeting 


Date and place 


Notice of 
meeting 


Special 
meetings 


Date and place 


Notice of 
special 
meeting 


Adjournment 
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Presiding 


officer of 
Council 


Council Meetings 


8. (1) There shall be an annual meeting 
of the Council. Unless the Executive 
Committee directs otherwise, the meet- 
ing shall be held in September. 


(2) Unless the Executive Committee 
directs otherwise, there shall be a 
mid-year meeting of the Council in the 
National Capital Region in March. 


(3) The Executive Committee shall fix 
the dates of the meetings and, for the 
annual meeting, the place, but if it fails 
to do so, the date and place shall be 
fixed by the Chairperson. 


Quorum 


Voting 
9. The Executive Director shall give 
each member of the Council at least 30 
days notice of the date, time and place 


of any annual or mid-year meeting of 
Attendance of 


the Council. non-members 
at Council 
10. (1) Special meetings of the Council meetings 


may also be called by the Chairperson, 
by the Executive Committee or at the 
written request of not fewer than 10 


members of the Council. 
Amendments 


(2) The date and place for any special 
meeting shall be fixed by the Executive 
Committee, except a meeting called by 
the Chairperson for which the 
Chairperson shall fix the date and place. 


(3) Notice of the date, time, place and 
purpose of any such special meeting 
shall be communicated to every mem- 
ber of the Council in any manner that Notice 
the Executive Director, in consultation 

with the Chairperson, considers expe- 

dient taking into account the importance 


or urgency of the meeting. 


11. A meeting of the Council may be 
adjourned to any date and place that 
the Council may decide. 


Waiving of 
notice period 


12. The presiding officer at all meetings 

of the Council shall be 

(a) the Chairperson; 

(b) in the absence of the Chairperson, 
the First Vice-Chairperson; 

(c) in the absence of the Chairperson 
and the First Vice-Chairperson, the 
Second Vice-Chairperson; or 

(d) in the absence of the Chairperson 
and the Vice-Chairpersons, the 
senior member of the Council 
present at the meeting. 


13. A majority of the members of the 
Council constitutes a quorum. 


14. Voting at meetings of the Council 
shall be by a show of hands unless a 
vote by secret ballot is requested by at 
least 10 members. 


15. The Council may authorize any 
person who is not a member of the 
Council to attend, but not to vote, at a 
meeting of the Council. 


Amendment of By-laws 


16. (1) Subject to section 17, these by- 
laws may be amended by a majority 
vote of all the members of the Council 
on notice in writing of the proposed 
amendment being given to the 
Executive Director not less than 30 days 
before the meeting of the Council 

at which the amendment will be 
considered. 


(2) On receiving the notice the 
Executive Director shall, not less than 
10 days before the meeting, cause a 
copy of the notice to be communicated 
to every member of the Council. 


17. The notice period for a change to 
these by-laws can be waived by agree- 
ment of two thirds of the members 
present at a meeting of the Council. 
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Vice-Chairperson 


Members 


Eligibility 


Vacancy 
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Committees 
Executive Committee 


18. (1) There shall be an Executive 
Committee of the Council consisting, in 
addition to the Chairperson, of nine 
members of the Council who shall be 
elected by the Council from among its 
members. 


(2) If the Chairperson appoints as one of 
the Vice-Chairpersons a Council mem- 
ber who is not elected to the Executive 
Committee, that Vice-Chairperson shall 
be an additional member of the 
Executive Committee. 


19. (1) The Chairperson shall preside 
over all meetings of the Executive 
Committee. 


(2) The Chairperson may from time to 
time designate a Vice-Chairperson to 
act as Chairperson of the Executive 
Committee, and the Vice-Chairperson 
so designated shall have the authority 
and responsibility of the Chairperson of 
the Committee subject to the right of 
the Chairperson of the Council to 
resume the chairmanship at any time. 


20. (1) Three members of the Council 
shall be elected to the Executive 
Committee at each annual meeting and 
shall hold office for three years. 


(2) Amember of the Executive 
Committee whose term expires at an 
annual meeting shall not be eligible for 
re-election until the following annual 
meeting. 


21. (1) When a member of the 
Executive Committee ceases to be a 
member of the Council before the 
expiry of his or her term, the Executive 
Committee may appoint another mem- 
ber of the Council as a replacement 
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Replacement 


Duration of 
term 


Powers and 
duties of the 
Executive 
Committee 


Quorum 


Functioning of 
the Committee 


Special meetings 


Resolution 


member of the Committee until the next 
annual meeting of the Council. 


(2) In the case described in subsection 
(1), the Council shall elect one of its 
members as a replacement at its next 
annual meeting. 


(3) A member of the Executive 
Committee elected under subsection (2) 
shall hold office until the expiry of the 
term of office of the person being 
replaced. 


22. The Executive Committee is 
responsible for the supervision and 
management of the affairs of the 
Council and has all the powers vested 
in the Council except the following: 
(a) the making of by-laws; 

(b) the appointment of members of the 
Executive Committee and standing 
committees other than as provided 
in these by-laws; and 

(c) the powers of the Council referred to 
in Pari. 


23. A majority of the members of the 
Executive Committee constitutes a 
quorum. 


24. (1) Subject to subsection (2), 
meetings of the Executive Committee 
shall be held at the intervals, in the 
manner, at the place and on the notice 
that the Executive Committee may from 
time to time determine. 


(2) The Chairperson, a Vice-Chairperson 
or any three members of the Council 
may, at any time, call a special meeting 
of the Executive Committee. 


25. (1) Aresolution consented to in 
writing or by any electronic method, by 
all members of the Executive Committee, 
shall be as valid and effectual as if it 
had been passed at a meeting of the 


Minutes 


Standing 


Committees 


Membership 


Membership of 


Judicial Conduct 


Committee 


Chairperson of 


Vice-chairperson 


of 
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the Judicial 
Conduct 
Committee 


the Judicial 
Conduct 
Committee 
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Executive Committee duly called and 
held. 


(2) The resolution shall be filed with the 
minutes of the Executive Committee 
and shall be effective on the date stated 
on it or, if no date is specified, when it 
is filed. 


Standing Committees 


26. There shall be a standing 
committee of the Council on each of 
the following subjects: 

a) judicial conduct; 

b) judicial education; 

c) judicial salaries and benefits; 

d) judicial independence; 


appeal courts; 
h) trial courts; and 
1) nominations. 


27. Subject to sections 28 to 30, each 
standing committee shall have a mini- 
mum of five members who shall be 
elected at each annual meeting. The 
Chairperson of each such committee 
shall be elected annually by the mem- 
bers of the committee from among their 
number. 


28. (1) The members of the Executive 
Committee shall constitute the 
Judicial Conduct Committee. 


(2) The Chairperson of the Council 
shall designate one of the Vice- 
Chairpersons of the Council to be 

the Chairperson of the Committee, who 
shall hold office at the pleasure of the 
Chairperson of the Council. 


(3) The Chairperson may, after 
consultation with the Chairperson of 
the Committee, designate one or more 
Vice-Chairpersons of the Committee. 


Appeal Court 
and 

Trial Court 
Committees 


Chairperson 


Election of 
Nominating 
Committee 


Vacancy 


Necessary 
modifications 


Mandate 


Duties of 
Nominating 
Committee 


Representation 


Report of 
Nominating 
Committee 


29. (1) The members of the Appeal 
Courts Committee and the Trial Courts 
Committee shall, respectively, consist 
of the Council members who are 
members of those courts. 


(2) The Chairperson of each of those 
Committees, respectively, shall be the 
Chief Justices of the Appeal Court and 
the Trial Court of the province or territory 
in which the next annual meeting of the 
Council is to be held. 


30. At every annual meeting the 
members of the Council shall elect a 
three-member Nominating Committee. 


31. Any vacancy in a standing commit- 
tee arising between annual meetings of 
the Council may be filled by appoint- 
ment made by the Executive 
Committee. 


32. Section 23, subsection 24(1) 

and section 25 apply, with any modifi- 
cations that are necessary, to any 
Committee of the Council. 


Mandate of Standing Committees 


33. Each standing Committee shall 
define its mandate and be responsible 
for the achievement of its objectives. 


34. (1) The Nominating Committee 
shall nominate candidates for 
membership of the Executive 
Committee and of all standing 
committees. 


(2) The Nominating Committee shall 
consider and, if possible, nominate 
candidates who will furnish regional 
and jurisdictional representation. 


35. A written report of the nominations 
proposed by the Nominating 
Committee shall be sent to the members 
of the Council at least 30 days before 
each annual meeting of the Council. 
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Other 
candidates 


Finance 
Committee 


Report 


Supervision of 
financial affairs 


Ad hoc 
committees 


Membership 


Seminars and 
meetings 
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36. Despite the report of the 
Nominating Committee, any member of 
the Council may nominate at the annual 
meeting any eligible member of the 
Council for election to the Executive 
Committee or to a standing committee. 


37. The Finance Committee shall prepare 
for the Executive Committee the Council’s 
annual budget for presentation to the 

Commissioner for Federal Judicial Affairs. 


38. (1) At each meeting of the Council, 
the Finance Committee shall present a 
current report on the financial affairs of 
the Council. 


(2) The Finance Committee shall 
supervise the financial affairs and oper- 
ations of the Council and its commit- 
tees, and undertake any further financial 
assignments that the Council or its 
Executive Committee may direct. 


Ad Hoc Committees 


39. (1) The Chairperson, the Executive 
Committee or the Council may establish 
ad hoc committees and prescribe their 
powers and duties. 


(2) The Chairperson, the Executive 
Committee or the Council shall desig- 
nate the members of ad hoc committees 
and may include in the membership 
puisne judges. 


Participation at Seminars and Meetings 


40. For the purpose of subsection 

41(1) of the Act 

(a) the Council may authorize judges to 
attend seminars and conferences for 
their continuing education; and 

(b) the Chairperson may authorize 
judges to attend meetings, including 
seminars, conferences or Council 
committee meetings, relating to the 
administration of justice. 
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Chairperson of 
the Judicial 
Conduct 
Committee 


Duties of 
Vice- 
Chairperson 


Precision 


Non- 
participation 


Complaints to 
be in writing 


Communication 
by Council 
member 


Part 2 
Complaints 


Review of Complaints 


41. (1) The Chairperson of the Judicial 
Conduct Committee shall carry out the 
duties set out in this Part with respect 
to complaints against judges. 


(2) The Chairperson of the Committee 
may assign to a Vice-Chairperson of the 
Committee complaints for which the 
Vice-Chairperson shall be responsible. 


(3) For greater certainty, in this Part, 
“Chairperson of the Committee” means 
the Chairperson of the Judicial Conduct 
Committee, or a Vice-Chairperson of 
that Committee with respect to the com- 
plaints assigned to the Vice- 
Chairperson. 


Non-Participation 


42. The Chairperson of the Council, 
and any member of the Council who is 
a judge of the Federal Court, shall not 
participate in the consideration of any 
complaint under this Part unless the 
Chairperson considers that the public 
interest and the due administration of 
justice require it. 


Receipt of Complaint 


43. Complaints made to the Council 
against a judge shall be in writing. 


44. (1) A Council member shall draw 

to the attention of the Executive 
Director in writing any conduct of a 
judge — whether or not the member 
received a complaint about the judge — 
that, in the view of the member, may 
require the attention of the Council. 


Letter same 


as complaint 


Referral to 
Executive 
Director 


Withdrawal 


Review by 


Chairperson 


and request 


for comments 


Further 
inquiries 


Opportunity 
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(2) If the Council member has not 
received a written complaint about the 
judge, the member’s letter shall be treat- 
ed in the same manner as any other 
complaint received by the Council. 


45. Every complaint received by the 
Council shall be referred to the 
Executive Director who will send a 
copy of it to the Chairperson of the 
Committee for review. 


46. After a complaint file has been 

opened, upon receipt of a letter from 

the complainant asking for the with- 

drawal of his or her complaint, the 

Chairperson of the Committee may: 

(a) close the file; or 

(b) proceed with consideration of the 
file in question, on the basis that the 
public interest and the due adminis- 
tration of justice require it. 


Review by Chairperson of the 
Judicial Conduct Committee 


47. The Chairperson of the Committee 
shall review the complaint and may 
inquire into the matter by requesting 
comments from the judge concerned 
and from his or her chief justice. 


48. The Chairperson of the Committee 
may cause further inquiries to be made 
if more information is required for the 
review or if the matter is likely to be 
referred to a Panel under section 53 and 
more information appears to be neces- 
sary for the Panel to fulfil its function. 


49. If further inquiries are caused to be 
made, the judge concerned shall be 
provided with an opportunity to 
respond to the gist of the allegations 
and of any evidence against him or her 
and the judge’s response shall be 
included in the report of the further 
inquiries. 


Closing of the 
file by 
Chairperson 


Expression of 
disapproval 


Complaint 
involving a 
member of 
the Council 


Copy of 
complaint and 
reply sent to 
judge 


Referral to 
Panel 


50. (1) Subject to section 51, the 

Chairperson of the Committee, having 

reviewed the complaint and any report 

of inquiries, may close the file and shall 

advise the complainant with an appro- 

priate reply in writing if 

(a) the matter is trivial, vexatious or 
without substance; or 

(b) the conduct of the judge is inappro- 
priate or improper but the matter is 
not serious enough to warrant 
removal. 


(2) If a judge recognizes that his or 

her conduct is inappropriate or improp- 
er, the Chairperson of the Committee 
who closes the file under paragraph 
(1)(b) may, when the circumstances so 
require, express disapproval of the 
judge’s conduct. 


51. When the Chairperson of the 
Committee proposes to close a file 
that involves a member of the Council, 
the Executive Director shall refer the 
complaint and the reply to an inde- 
pendent counsel who will provide his. 
or her views on the matter, and either 
incorporate his or her comments into 
the reply or request that the Chairperson 
of the Committee give the complaint 
further consideration. 


52. The Executive Director shall provide 
to the judge concerned and to his or 
her chief justice, a copy of the 
complaint, together with a copy of the 
reply to the complainant. 


Review by Panel 


53. The Chairperson of the Committee 
shall refer any file that is not closed 
under subsection 50(1) to a Panel desig- 
nated under section 54, together with 
the report of further inquiries, if any, 
and any recommendation that the 
Chairperson may make. 
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Composition 54. (1) The Chairperson of the specifies the grounds set out in sub- 
of Panel Committee shall designate a Panel of section 65(2) of the Act that may be 
up to five members selected from the applicable. 
Council, excluding judges who are 
members of the court of which the 
judge who is the subject of the com- 
plaint is a member. 


Expression of | (2) In closing the file under sub- 
disapproval  Daragraph (1)(a)(ii), the Panel may, 
when the circumstances so require, 
express disapproval of the judge’s 
Puisne (2) Despite subsection (1), the conduct. 
udges Chairperson of the Committee may 
select some members for a Panel from 
among puisne judges, excluding judges 
who are members of the court of which 
the judge who is the subject of the 
complaint is a member. 


Non- 56. After the Panel has completed 
Participation its review of a complaint, the members 
of the Panel and the Chairperson of the 
Committee who has reviewed the com- 
plaint shall not participate in any further 
consideration of the same complaint by 
Majority of (3) The Chairperson of the Committee the Council. 

Panel ‘shall select the majority of Panel 
members from the Council whenever Review of the Panel’s Report by 
possible. the Council to Determine if an 
Investigation under Subsection 63(2) 


Chairperson (4) The Chairperson of the Committee of the Act is Required 


ofPanel shall designate a member of the Panel 
as Chairperson of the Panel. Review by 57. (1) The Council shall consider 


: Council the Panel’s report to determine if an 
Review by 55. (1) The Panel shall review the ; ee : 
el : investigation under subsection 63(2) of 
matter and the report of the further 
MATES DES the Act is warranted. 
inquiries, if any, and may cause further 
inquiries to be made. The Panel shall Designation (2) Before the Council considers a 
(a) decide that no investigation under a ou Panel's report, the Chairperson of the 
subsection 63(2) of the Act is war- Committee Committee shall designate up to five 
ranted, close the file and advise members of the Council, excluding 
the complainant and the judge members of the court of which the 
concerned, with an appropriate judge who is the subject of the com- 
reply in writing if plaint is a member, to serve on any sub- 
(i) the matter is trivial, vexatious or sequent Inquiry Committee that may be 
without substance, or constituted under subsection 63(3) of 
(ii) the conduct of the judge is the Act. 
Meee ar Ps wees qui Chairperson (3) The Chairperson of the Committee 
the matter is not serious enough ofthe nani, 


shall designate a member of the Inquiry 
Committee as Chairperson of the 
Inquiry Committee. 


to warrant removal; or Committee 


(b) recommend to the Council that an 
investigation under subsection 63(2) 
of the Act should be undertaken, Non- (4) The members so designated shall 

participation hot participate in any deliberations of 

the Council in relation to the matter in 


and provide a report to the Council 


and to the judge concerned that 
question. 
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58. The judge who is the subject of 

the complaint shall be entitled to make 
written submissions to the Council as to 
why there should or should not be an 
investigation under subsection 63(2) of 
the Act. 


59. After considering the Panel’s report 

and any submissions of the judge 

concerned, the Council shall decide 

(a) that no investigation under sub- 
section 63(2) of the Act is warranted 
because the matter is not serious 
enough to warrant removal, in 
which case, the Council shall advise 
the complainant and the judge with 
an appropriate reply in writing, 
including an expression of disap- 
proval of the judge’s conduct when 
the circumstances so require; or 

(b) that an investigation shall be held 
under subsection 63(2) of the Act 
because the matter may be serious 
enough to warrant removal, and 
advise the judge concerned 
accordingly. 


Inquiries 


Investigation Conducted by an Inquiry 
Committee under Subsection 63(2) of 
the Act 


60. The Inquiry Committee that 
conducts an investigation under 
subsection 63(2) of the Act shall be 
composed of the members designated 
by the Chairperson of the Committee 
under subsection 57(2) together with 
any additional members appointed by 
the Minister under subsection 63(3) of 
the Act. 


61. (1) The Chairperson of the 
Committee shall appoint an independent 
counsel in relation to the investigation 
who shall act at arm’s length from both 
the Council and the Inquiry Committee. 


Duties of 
independent 
counsel 


Additional 
complaints 
against judge 


Public 
investigation 


Inquiry 
Procedures 


Report of 


Inquiry 
Committee 


Copies 
of report 


(2) The independent counsel shall 

have carriage of the complaint before 
the Inquiry Committee, acting in accor- 
dance with the law and counsel’s best 
judgment of what is required in the 
public interest. 


62. The Inquiry Committee may 
consider other complaints about the 
judge that are brought to its attention 
during the course of its investigation, 
subject to the judge’s being given notice 
of the additional complaints and having 
an opportunity to respond to them. 


63. Subject to subsection 63(6) of the 
Act, the Inquiry Committee shall con- 
duct its hearing in public except that, in 
exceptional circumstances, it may hold 
all or any part of the hearing in private 
if it considers that the public interest 
and the due administration of justice 
require it. 


64. The Inquiry Committee shall 
conduct its investigation in accordance 
with sections 63 and 64 of the Act, 
these by-laws and any fair procedures 
that it may adopt. 


65. The Inquiry Committee shall 

report its findings and conclusions 

to the Council and may express its 
opinion on whether a recommendation 
should be made for the removal of the 
judge from office. 


66. As soon as possible after the 
Inquiry Committee has completed its 
report, the Executive Director shall: 

(a) provide a copy of the report to the 
judge concerned, the independent 
counsel and any other persons who 
were given standing in the proceed- 
ings by the Inquiry Committee; and 

(b) when the hearing has been conduct- 
ed in public under section 63, make 
the report public. 
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67. A judge who is the subject of 

an investigation pursuant to sub- 
section 63(2) of the Act may make 
written submissions to the Council 
regarding the report of the Inquiry 
Committee or may appear in person 
before the Council for the purpose of 
making a statement to the Council. 


68. If the judge advises that he or 
she intends to appear before the 
Council, with or without counsel, the 
Council shall invite the independent 
counsel to appear. 


69. The hearing of the Council shall be 
held in public unless the investigation 
under subsection 63(2) of the Act was 
held in private. 


70. The Council may refer the 
matter or any part of it back to the 
Inquiry Committee with directions. 


71. In reporting its conclusions to 

the Minister under section 65 of 

the Act, the Council shall also provide 
the Minister with a copy of the report of 
the Inquiry Committee. 


Inquiry Requested under Subsection 
63(1) or 69(1) of the Act 


72. (1) If the Council receives a 
request from the Minister, or from the 
Attorney General of a province, 

under subsection 63(1) of the Act 

to conduct an inquiry as to whether a 
judge should be removed from office, 
the Chairperson of the Committee shall 
appoint up to five members of the 
Council to serve on the Inquiry 
Committee, excluding members of the 
court of which the judge concerned is a 
member. 
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Chairperson 
of the Inquiry 
Committee 


Request from 
Minister about 
other persons 


Chairperson 
of the Inquiry 
Committee 


Rules for 
inquiry 

directed by 
Minister or an 
Attorney General 


(2) The Chairperson of the Committee 
shall designate a member of the 
Inquiry Committee as Chairperson of 
the Inquiry Committee. 


73. (1) If the Council receives a 
request from the Minister under 
subsection 69(1) of the Act to conduct 
an inquiry as to whether a person 
appointed under an enactment of 
Parliament should be removed from 
office, the Chairperson of the 
Committee shall appoint up to five 
members of the Council to serve on 
the Inquiry Committee. 


(2) The Chairperson of the Committee 
shall designate a member of the 
Inquiry Committee as Chairperson on 
the Inquiry Committee. 


74. An inquiry referred to in section 72 
and 73 shall be conducted in 
accordance with sections 60 to 71, 
with any modifications that are 
necessary, as though it were an investi- 
gation under subsection 63(2) of the 
Act. 


Cie 


Thirty years 


Appendix F 


HUMAN AND FINANCIAL RESOURCES, 2001-02 


The Council is served by an executive director, a legal counsel and two support staff located at the Council 
office in Ottawa. 


2001-02 Expenditures of the Canadian Judicial Council 


Salaries and Benefits $309,943 
Transportation and Communications 36,463 
Information 5,258 
Professional and Special Services 208,617 
Rentals 14,987 
Purchased Repair and Upkeep O25 
Utilities, Materials and Supplies 39,821 
TOTAL $616,114 
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Preface 


My appointment in January 2000 as Chief Justice of 
Canada brought with it the role of Chairperson of 
the Canadian Judicial Council, an organization 
called to preserve and improve the quality of 
judicial service in our country. 


The Council was then entering its 30th year of exis- 
tence. I considered the time ripe for the organization 
to review its environment and its mandate, mission, 


structure, performance and relationships. 


I asked the Honourable Richard Scott, Chief Justice 
of Manitoba, to head a Special Committee on Future 
Directions to lead this work. The recommendations 
of the Committee’s two-year study, endorsed by the 
Council in 2002-03, are discussed in this annual 
report. The text of their report, entitled The Way 
Forward, may be found on the Councils Web site. 


While satisfied with its original broad mandate, 
under the Judges Act, the Council has decided that 
to fulfil the mandate in today’s environment it must 
broaden its horizons, extend its activities and 
operate more flexibly and efficiently. 


The key change is a new operational concept 

for Council committees and sub-committees. 

Their membership will be supplemented to take 
advantage of the experience and expertise of feder- 
ally appointed judges across Canada and, in some 
cases, of non-judges. They will receive additional 
advice and support from the Council office, for 
which the Council has sought and received 
increased resources. And they will introduce flexible 
schedules and arrangements for their meetings, 
which will no longer be compressed arbitrarily into 
the few days reserved for the Council’s twice-a-year 


plenary sessions. 


Other important decisions extend the Council’ role 
in developing policies and priorities for the continu- 
ing education of judges and place more importance 
than ever on the use of information technologies to 
enhance the efficiency of judges and their courts. 
The Council also endorsed the creation of a broadly 
representative outside group to advise me on issues 
I wish to raise with it. 


In parallel with the Futures Committee review, a 
working group examined the Council’s procedures 
for dealing with complaints about judicial conduct. 
This is a central role of the Council, and its 
complaints by-laws and procedures are subject to 
ongoing consultation and evolution, as explained 
in Chapter 3 of this report. 


PRE Lune. = Se 


The Right Honourable Beverley McLachlin, 
Chief Justice of Canada 

Chairperson 

Canadian Judicial Council 
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The Canadian Judicial Council 


Introduction 

The Canadian Judicial Council concluded a two- 
year project of self-examination and planning in 
2002-03 with decisions on its future as a national 
judicial institution. 


This annual report, covering activities for the period 
April 1, 2002, to March 31, 2003, describes in some 
detail changes approved by the Councils 39 mem- 
bers on the basis of recommendations from: 


+ The Special Committee on Future Directions, 
which examined the Councils mandate, struc- 
ture, procedures and relationships. The full 
text of the Committees report, entitled The Way 
Forward, may be found on the Council’s Web site 
at Www.cjc-ccm.gc.ca. 


e A Working Group on the Complaints Process, 
which examined how the Council carries out 
its responsibilities under the Judges Act related to 
judicial conduct. Major changes are discussed in 
Chapter 3. The related by-laws and procedures 
are set out in appendices D and E. 


Established by act of Parliament in 1971, the 
Council includes the chief justices and associate 
chief justices, chief judge and associate chief judge 
— and in the case of the three northern territories, 
the senior judges — of all courts whose members 
are appointed by the federal government. Members 
serving during 2002-03 are listed in Appendix A. 
The Council was served by an Executive Director, 
Counsel and two support staff, located at the 
Council’s office in Ottawa. The expenditures for 
2002-03 are set out in Appendix H. 


The Council's practice has been to meet twice a year 
— in Ottawa during the spring, and outside Ottawa 
in the fall. The September 2002 meeting was held in 
Calgary. 
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Mandate and Governing Principles 

The objects of the Council as set out in the Judges 
Act (Appendix C) are “to promote efficiency and 
uniformity, and to improve the quality of judicial 
service, in superior courts and in the Tax Court of 
Canada.” 


The essential question before the Special Committee 
on Future Directions (the “Futures Committee” in 
further references in this report) was whether the 
Council has actually been fulfilling this role. The 
Committees answer: A qualified “yes.” Said its 
report: 


In the Committee’s view, the Council must 
become a more dynamic and productive body 
if it is to continue to fulfil its mandate. The 
Committee suggests a number of ways in which 
this should happen. In short, they include: more 
active and efficient committees of Council; 
greater leadership and oversight by the Council's 
Executive Committee; greater involvement of 
puisne judges and non-judges in the Council's 
work through its various committees and 
sub-committees; and increased staff and finan- 
cial resources for the Council as a whole. 


The Futures Committee observed that the Council 
had been performing its most important function 
well — the processing and disposition of complaints 
about federally appointed judges — and doing 
important work relating to the administration of 
justice. Its main problems were cited as a lack 

of adequate staffing and resources, resulting in 


inefficiencies in its work. 


The Way Forward said the Council's existing objects 
provide it with an appropriate broad mandate 

“to address a considerable range of issues affecting 
the administration of justice and to serve the 

public interest in ensuring that Canadians have the 
benefit of a professional, dedicated and independent 


judiciary.” 


lgary 


in Ca 


eeting 


M 


l 


1 Council at the September 2002 Annua 


Canadian Judicial Council 


‘D 
=; 
— 
jo) 

ow) 

S 

~ 

TD 
=} 

= 
= 

is 

Ke) 
(ae) 
= 
(ae) 

ro) 
Ww 

> 
ats 


icia 


rs of the Canadian Jud 


e 


Memb 


= |, The Canadian Judicial Council ———— 


The Futures Committee adopted a number of 
governing principles for its own deliberations and 
they were ultimately accepted by Council as guid- 
ance for the way in which the Council’s mandate 
should be fulfilled: 


(a) The Council must be guided by the consti- 
tutional principles of federalism, judicial 
independence, judicial accountability, equality, 
the rule of law and due process; 


(b) The Council must set its own policies and 
priorities; the role of the Council secretariat 
is advisory, administrative and executory in 
nature; 


(c) The governance structure of the Council 
should be one that, through the effective use 
of active committees, promotes efficiency and 
flexibility in operation, while respecting the 
ultimate responsibility of the full Council for 
the carrying out of its statutory mandate; 


(d) In fulfilling its responsibility to carry out its 
statutory mandate, the Council should operate 
on the principles of democratic decision 
making, including the equality of all of its 
members; 


(e) The Council should be mindful of both the 
representative role it plays in relation to the 
federally appointed judiciary as a whole and 
the experience and expertise that are available 
to the Council from within that judiciary; and 


(f) The overarching duty of the Council is to 
ensure that in all that it does it is guided by a 
commitment to serving the public interest in 
the administration of justice. 


Similarly, the Futures Committee saw no real need 
for a change in the Council's statutory powers. 
Subsection 60(2) of the Judges Act providing for the 
continuing education of judges and the handling of 
complaints “was never intended to be exhaustive, 
and all of the activities in which the Council is now 
engaged are authorized by the broad language of its 
statutory mandate,” concluded The Way Forward. 


Membership of the Council 

With 39 members, the Council does not perform 
well as a deliberative body, said the Futures 
Committee. A preferable size for this purpose 
should be in the range of 20-25 members. But the 
Committee decided against recommending a smaller 
Council, arguing that a relatively large membership 
helps ensure that the burden of the Council activi- 
ties does not fall on only a few members, and allows 
for more broadly based input into the Council’s 
work. A more important question was whether the 
Council should include federally appointed puisne 
judges and/or “non-judges.” The Committee con- 
cluded that it was better to draw on outside wisdom 
and expertise through appointments to Council 
committees, where the real work will take place and 
new members “can truly make a difference.” The 
Council's decisions on committee membership and 


procedures are discussed in Chapter 4. 


Chairperson's Advisory Group 

As a further source of advice on issues of judicial 
governance, the Council endorsed a Futures 
Committee recommendation authorizing the 
creation of a representative advisory group to serve 
as a sounding board on issues the Chairperson raises 
with it. A range of perspectives and philosophies 
would be represented in its membership. Although 
not a decision-making body, it would provide the 
Chairperson and the Council with thoughtful ideas 
about key issues and “enhance the Council’s credi- 
bility as an open and outward-looking institution, 
and one in which Canadians can continue to have 


confidence,” said The Way Forward. 


The group would include six members from areas 
other than the law — such as the public service, 
business, universities, arts, social sciences and self- 
governing professions — as well as two members 
from the legal profession, a puisne judge of the 
Supreme Court of Canada, a puisne judge from 
another court, and the two vice-chairpersons of 
the Council. 
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Structure and Operations 

The Way Forward stated: “If the Council is to remain 
at its current size and become more active than it 
now is, the Council must have stronger and more 
effective committees” where “most of the real work 
of the Council must be done . . .” 


The Executive Committee, already provided by the 
existing by-laws with ample authority to supervise 
and manage the affairs of the Council, should act as 
“a responsive body to which these committees can 
report and a forum in which the work of the com- 
mittees can be coordinated, directed, reviewed and 
discussed,” said The Way Forward. “In addition, with 
an expanded secretariat, the Executive Committee 
will have an enhanced management role — directing 
staff activities, apportioning resources amongst com- 
mittees and setting general priorities.” Accordingly, 
the Council approved recommendations that the 
Executive Committee should consist of the Council 
chairperson and two vice-chairpersons, the chair- 
persons of the main standing committees, and 

_ three members of the Council chosen at large. 


On the operation of committees, The Way Forward 
said: 


This Committee is strongly of the opinion that 
the current practice with respect to the hold- 
ing of committee meetings is unsatisfactory. In 
its view, as a general rule, Committee reports 
should be considered by Council members 
well in advance of its two plenary meetings. 
No major policy issues or recommendations 
should be sent to the Council just a day or two 
before those meetings, as the present system 
effectively requires. In the absence of circum- 
stances requiring urgent action, the Council 
should not be asked to consider an important 
recommendation from any committee without 


adequate time. 


The Council agreed that it should continue to hold 
annual and mid-year plenary meetings. But Council 
committees should be strongly encouraged to meet 
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as and when required between Council meetings, 
use conference calls and video-conferencing when- 
ever possible, and report to the full Council on an 
ongoing basis. 


To support the expanded activity envisaged, the 
Council agreed to seek Treasury Board approval for 
three additional positions in the Council secretariat 
and additional contract money for research and 
advisory services, bringing the core operational 
budget to $1.2 million from $600,000. 


Relationships with other Institutions 

The Office of the Commissioner for Federal Judicial 
Affairs ensures that administrative needs of the 
Council secretariat are met and performs a number 
of functions on behalf of the Canadian judiciary. 
The Way Forward noted these important tasks and 
specifically recommended that Council support the 
office’s role in extending information technology to 
judges. 


The Futures Committee recommended continuing 
the practice of inviting both the Minister and 
Deputy Minister of Justice to the Council’s twice 
yearly meetings, and extending invitations to the 
Deputy Minister to attend meetings of Council 
committees from time to time. 


The Canadian Superior Courts Judges Association 
is a volunteer organization serving the interests of 
the federally appointed puisne judges in Canada. 

The Council has long worked in cooperation with 
the Association, and its predecessor, the Canadian 
Judges Conference, on the issue of judicial salaries 
and benefits. The terms of reference approved by 

the Council for the Judicial Salaries and Benefits 

Committee state that it should both “collaborate, 

as appropriate, with the counterpart committee of 
the Canadian Superior Courts Judges Association,” 
and “develop with it, as appropriate, and where so 
approved by the Council, joint submissions to the 
Judicial Compensation and Benefits Commission.” 


Judicial Education 


Overview of Responsibilities 

Under the Judges Act the Council may “establish 
seminars for the continuing education of judges.” 
Until 1993, the Council conducted its own annual 
summer seminars for this purpose. The Council 
strongly supported the establishment of the National 
Judicial Institute (NJI), an independent organization 
for judicial skills training, continuing professional 
education and professional enrichment funded by 
the federal and provincial governments. 


The Council makes educational opportunities 
available for judges through its Judicial Education 
Committee, which recommends attendance at 
conferences and seminars with reimbursement of 
expenses under subsection 41(1) of the Judges Act. 
However, authorization by the Council is not the 
sole avenue for judicial education and training 
opportunities. 


As authorized or required through provincial 
judicature acts, individual courts can also undertake 
educational programs. Further, with expenses cov- 
ered under subsection 41(2) of the Act, individual 
chief justices can authorize the reimbursement of 
expenses incurred by judges of their courts in 
attending certain meetings, conferences and seminars. 
The Council’s Study Leave Advisory Committee 
reviews applications and recommends judges for 

the Study Leave Program at Canadian universities. 


The Futures Committee considered the Council's 
role in judicial education and its relationship with 
the NJI, concluding that the Judicial Education 
Committee should be more active in developing 
general policies and priorities in the area. It said the 
Committee should also call for periodic reports from 
the NJI on the state of judicial education in Canada. 


The Way Forward also examined the involvement of 
Canadian judges in judicial education programs 
around the world, remarking: 


These programs are obviously of great impor- 
tance to the establishment of the bedrock 

_ constitutional principles of democratic self- 
government, the rule of law, due process and 
judicial independence in the host countries. 
It should be, and is, a matter of considerable 
pride to the Canadian judiciary that the organ- 
izers of such programs often invite Canadian 
judges to participate in them. 


But the Futures Committee also noted that these 
activities can put considerable pressure on the 
courts from which the judges are drawn, and the 
Canadian Judicial Council should be involved to 
take their interests into account in determining 
who participates. The Way Forward called for formal 
protocols in this respect and a continuing Council 


role in monitoring these programs. 


Approval of Attendance at Seminars and 
Conferences 

Subsection 41(1) of the Judges Act! provides for pay- 
ment of the expenses of judges attending designated 


educational conferences. 


The Council approves attendance in most cases 

for a specific number of judges to participate in par- 
ticular seminars and conferences that the Judicial 
Education Committee believes will be important and 
beneficial to them. The Office of the Commissioner 
for Federal Judicial Affairs administers the resulting 


claims. 


1 The Judges Act subsection 41(1) provides as follows: “A judge of a superior court or of the Tax Court of Canada who 
attends a meeting, conference or seminar that is held for a purpose relating to the administration of justice and that the 
judge in the capacity of a judge is required to attend, or who, with the approval of the chief justice or chief judge of that 
court, attends any such meeting, conference or seminar that the judge in that capacity is expressly authorized by law to 
attend, is entitled to be paid, as a conference allowance, reasonable travel and other expenses actually incurred by the 


judge in so attending.” 
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National Judicial Institute programs 

Ultimately, the responsibility to further their educa- 
tion falls on individual judges. While the demands 
of the bench exercise constant pressure on judges’ 
time and energies, the Council supports their com- 
mitment to continuous learning in cooperation with 


the National Judicial Institute. 


The NJI designs and presents courses for both feder- 
ally and provincially appointed judges to help them 
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contribute to the improvement of the administration 
of justice, achieve personal growth, obtain high stan- 
dards of official conduct and social awareness, and 
perform judicial duties fairly, correctly and efficiently. 


The Council approved judges’ participation at 


various NJI seminars which took place in 2002-03. 


Attendance of federally appointed judges varied 


depending on the format and topic of the seminar, 


as seen below. 


NJI Event 


Settlement Conferences 


Managing Successful Settlement 
Conferences, Level I 


Level IT 

Settlement Conferences in Family Law 

Settlement Conferences in Child Protection 
Proceedings 

Negotiation: The Foundation of 
JDR/Settlement — Conferencing 

Social Context Education: Faculty and 
Program Development Conferences 


Retirement Planning 
Prairie Region Judges 
Quebec Judges 
B.C. Judges 
Atlantic Region Judges 


Appellate Courts Seminar 
Federal Court Education Seminar: Immigration Law 
Civil Law: Torts Seminar 


Courts Second International Working Conversation 
on Enviro-Genetics Disputes and Issues __ 


Intensive Summer Workshop: Hearing and Deciding 
Charter Issues 


Youth Criminal Justice Act Seminar 

Child Protection and the Law Seminar 
Criminal Jury Trials Seminar 

Early Orientation for New Judges Seminar 


Judicial Safeguards for the Prevention of Wrongful 
Convictions 


Aboriginal Law Seminar 
NJI Workshop 
Family Law Seminar: Financial & Property Issues 


Criminal Law Seminar: Criminal Cases: They are 
a changin’ 


Location Dates Attendance 
Quebec City April 23-25, 2002 31 
Vancouver May 8-10, 2002 19 
Montreal Nov. 5-7, 2002 22 
Toronto Dec. 4-6, 2002 16 
Kelowna July 12-13, 2002 26 
Ottawa Sept. 24, 2002 16 
Toronto Feb. 26-28, 2003 2) 
Niagara-on-the-Lake June 4-6, 2002 9 
Charlottetown Sept. 24-26, 2002 17 
Montreal Jan. 22-23, 2003 25 
Edmonton June 12-14, 2002 14 
Montreal Sept. 11-13, 2002 15 
Vancouver Oct. 9-11, 2002 74 
Halifax Oct. 23-25, 2002 16 
Vancouver April 7-10, 2002 40 
Ottawa May 10, 2002 21 
Montreal May 22-24, 2002 66 
Ottawa June 14-17, 2002 19 
Mont Tremblant July 28-Aug. 2, 2002 26 
Toronto Sept. 11-15, 2002 __ 15 
Ottawa Sept. 25-27, 2002 52 
Vancouver Nov. 14-15, 2002 126° 
Ottawa Nov. 25-29, 2002 44 
Toronto Dec. 4-6, 2002 27 
Calgary Jan. 23-25, 2003 64 
Mactaquac Feb. 6-7, 2003 27 
Vancouver Feb. 12-14, 2003 75 
Quebec City March 19-21, 2003 + 


* Combined with Supreme Court of British Columbia education seminar. Total includes 73 B.C. judges. 
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Computer training and education + Newly Appointed Judges Seminar, Chateau 
During the year approximately 500 federally Mont-Tremblant, Quebec, March 1-4, 2003. 


appointed judges from courts across Canada partici- 
The Council also approved judges’ participation in 


pated in some 1,800 hours of group sessions, private 
other CIAJ events held during the year: 


training sessions and distance learning sessions on 
computer applications and the use of the judges’ ¢ Round Table on Tribunal Structure, 
own JUDICOM computer network. Independence and Impartiality, Ottawa, June 


The courses were delivered under a Computer ry haar ae ra 


Education Partnership between the Office of the e Round Table Dialogues between Courts and 
Commissioner for Federal Judicial Affairs, the office Tribunals — Fredericton, April 2002; Vancouver, 
responsible for the development of the network, and April 2002; and Saskatoon, May 2002 — 

the National Judicial Institute. (24 judges authorized, eight at each session). 


+ Dialogues about Justice: The Public, Legislators, 
Courts and the Media, Hull, Quebec, October 
17-19, 2002 (95 judges authorized). 


Canadian Institute for the Administration of 
Justice programs 

As in past years, two annual seminars for federally 
appointed judges were organized by the Canadian 


hu Other seminars 
Institute for the Administration of Justice (CIAJ), 


whee The Council approved judges’ attendance at a 
operating out of the University of Montreal, for ; 
x ; ‘ variety of other seminars, meetings and conferences 
which the Council approved attendance of judges: : | 3 : 
during the year, including those listed below. 
¢ Judgment Writing Seminar, Montreal, July 2-5, 
2002, with 55 judges plus judicial organizers and 


faculty authorized to attend; 


Event Location Dates Authorized 
Attendance 

New York Appellate Judges Seminars New York April-July 2002 4 
Trial Courts of the Future . Saskatoon May 2002 30 
Annual Conference of the Association of Family and 

Conciliation Courts Hawaii June 5-8, 2002 20 
National Criminal Law Program of the Federation 

of Law Societies of Canada Ottawa July 8-12, 2002 65 
National Family Law Program of the Federation 

of Law Societies of Canada Kelowna July 14-18, 2002 65 
Annual Conference of the Canadian Bar Association London, Ont. Avie? 12-14,°2002) 427 
Third World Congress on Family Law and Rights 

of Children and Youth Bath, England Sept. 20-22, 2002 18 
International Conference on Law via the Internet Montreal Oct. 2-4, 2002 72 


Meeting of family law judges organized by the 
Canadian Judicial Council Ottawa Nov. 21-22, 2002 22 
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Study Leave Program 

The Council has long recognized the need for 
education programs to equip judges for their work 
in an evolving society. In October 1992, the Council 
established Standards for Judicial Education in Canada 
stating that continuing education is a duty for 
judges “if they are to maintain and enhance essential 
competence, personal growth, and social aware- 
ness.” In March 1993, the Council set a goal of 
having all judges spend 10 days per calendar year 
attending judicial education programs relating their 
responsibilities or court assignments, subject to 
availability of human and budgetary resources. 


Since 1989, the Canadian Judicial Council and the 
Council of Canadian Law Deans (CCLD) have 
jointly operated a special kind of leave providing for 
study and/or research at a host Canadian academic 
institution, based on a substantial proposal benefi- 
cial to both the judge and the institution, normally 
a faculty of law. As a general rule, study leave is for 
seven months — September to March, the duration 
of the academic year. 


Proposals are recommended by a Study Leave 
Advisory Committee composed of Council mem- 
bers, representatives of the CCLD representing 
common law and civil law jurisdictions, and the 
Executive Director of the National Judicial Institute. 
Members of the Committee in 2002-03 are found in 
Appendix B. Following approval by the Council's 
Executive Committee, the Governor in Council 
(Cabinet) is then asked to approve the leave, as 
required under paragraph 54(1)(b) of the Judges 
Act.* Programs are tailored to the needs of each 
judge and to those of the host institution. 


The aims of the program are: 


1. To enable a judge to engage in research, teaching 
or related activities at a Canadian law school or 
cognate institution, so that he or she can return 


to the bench better equipped to carry out judicial 
duties; and 


2. To provide Canadian law schools and related 
institutions with the opportunity to have expe- 
rienced jurists participate in and contribute to 
research, teaching and other related activities of 
benefit to faculty and students. 


Since the introduction of the Study Leave Program, 
a number of judges have pursued studies at univer- 
sities from Dalhousie in the east to Victoria in the 
west. They have carried out research on many 
aspects of civil and criminal law in Canada and 
elsewhere, studied the impact of the Canadian 
Charter of Rights and Freedoms and other aspects of 
the Constitution Act, examined courtroom proce- 
dures and the developing areas of alternative dispute 
resolution and computer technology in the courts, 
taught courses and coached students in moot trials 
and advocacy. A few judges have used the time to 
research and write books for publication in their 
areas of expertise. 


Eight judges participated in the Study Leave 
Program in the period September 1, 2002, to March 
31, 2003. Their leave from judicial duties had 
received approval by the Governor in Council in 
October 2001. As set out below, the judges on study 
leave had a range of experiences. 


At the Faculty of Law of the University of Victoria, 
Mr. Justice Donald S. Ferguson of the Ontario 
Superior Court of Justice taught two courses in 
advocacy and lectured in several other subjects. 

He judged mock appeals and motions, attended a 
students’ Aboriginal Cultural Awareness Camp and 
worked on a book on Ontario trial procedure. He 
described his leave as “an absolutely wonderful 
experience which will be one of the highlights of my 
judicial experience.” 


2 The Judges Act, subsection 54(1) provides as follows: “No judge of a superior court or of the Tax Court of Canada shall 
be granted leave of absence from his or her judicial duties for a period (a) of six months or less, except with the 
approval of the chief justice or senior judge of the superior court or of the chief judge of the Tax Court of Canada, as 
the case may be; or (b) of more than six months, except with the approval of the Governor in Council.” 
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Mr. Justice André Forget of the Quebec Court of 
Appeal followed masters-level courses at the Faculty 
of Law, University of Montreal on law, biotechnology 
and society, and law and political philosophy. He 
participated in seminars, lectured undergraduates, 
presided over moot courts and improved his grasp 
of court applications of computer technology. 


At Queens University Faculty of Law, Madam Justice 
Nola E. Garton of the Ontario Superior Court of 
Justice assisted in teaching a course in sentencing, 
participated in moot court activities and researched 
similar fact evidence and other areas of the law. As a 
result of her participation she was invited to join the 
Queen's Law Dean’s Council to advise on the future 
direction and strategies of the law school. 


As chair of a sub-committee of the Council’s Judges 
Technology Advisory Committee, Madam Justice 
Fran Kiteley of the Ontario Superior Court of Justice 
devoted her study leave at the University of Ottawa 
Faculty of Common Law to drafting a report on the 
implications of electronic filing and electronic access 
to court documents. She also made a presentation 
on the security of judicial information to an inter- 
national conference held in Montreal on Law via 

the Internet and helped organize, and addressed, 

an education program for lawyers on privacy issues. 
During her leave she was also instrumental in 
establishing various elements of the Ontario Justice 
Education Network. 


Madam Justice Lynne C. Leith of the Ontario 
Superior Court of Justice was judge in residence at 
the Faculty of Law, University of Western Ontario. 
She taught classes in contracts and constitutional 
law, civil procedure, administrative law, advanced 
criminal law and litigation practice, participated 
actively in moot court programs, and she was instru- 
mental in organizing a summer law institute as part of 
Ontario’s public legal education initiative. She wrote 
papers on corporate law and helped design a one-day 
educational program on equal access for her court. 
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As lecturer, student and researcher, Madam Justice 
Nicole Morneau of the Superior Court of Quebec 
participated in information technology programs of 
the Faculty of Law, University of Montreal, during 
the fall and followed a masters course in the law, 
biotechnology and society in the winter term. 


At the Faculty of Law, University of Toronto, Mr. 
Justice Robert J. Sharpe of the Ontario Court of 
Appeal spent most of his study leave on the com- 
pletion of Brian Dickson: A Judge’ Journey, a book 
he was writing with Professor Kent Roach. He also 
presented seminars on the project; attended many 
seminars, workshops and lectures; and gave lectures 


and seminars to a number of outside groups. 


Mr. Justice William J. Vancise of the Saskatchewan 
Court of Appeal participated in the teaching of sen- 
tencing to first-year students at the University of 
Montreal and to second- and third-year students at 
McGill University. He helped organize a program on 
Aboriginal law sponsored by the National Judicial 
Institute, lectured to judges on his experiences 
learning a second language and participated in ses- 
sions of the Quebec Court of Appeal’s semi-annual 
meeting. 


Council Members’ Seminar 

The Councils practice is to hold a seminar for mem- 
bers in conjunction with its March plenary meeting. 
The 2003 seminar, Court Security in an Insecure 
World, addressed the safety and protection of the 
courthouse and individuals within it — employees, 
judges and judicial staff, the public and participants 
in court proceedings. The seminar also dealt with 
the continuity of the judicial process in the face of 
many kinds of disruptions — from disorderly con- 
duct to mail and phone threats, prisoner escapes and 
attacks on the judiciary, fires and natural disasters, 
medical emergencies and failures of court systems. 


Introducing the seminar, Chief Justice McLachlin 
said: 


Being a judge forces one to identify winners 
and losers, and the losers are rarely pleased. 
Sitting in a court puts one in close proximity 
to dangerous individuals, and stories of judges 
being assaulted on the bench or in the court- 
house corridor or even in their homes are 
reported every now and then. And, as some of 
our colleagues discovered to their dismay, even 
deciding cases on controversial matters like 
child pornography, divorce or abortion can 
lead to threats that have to be taken seriously. 


Seminar leaders Tina Lewis Rowe and Al Palmer 
advised Council members that they have leadership 
roles to play in ensuring that security surveys or 
“audits” of court facilities are carried out and that 
plans are put in place for a range of contingencies 
— from screening courthouse entrances to bomb 
threats, courtroom emergencies and utility shut- 
downs. They were encouraged to set up court 
security committees and to ensure employees are 
trained about how to respond in emergencies. 
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Seminar Participants 


The Honourable Donald J. Brenner, Chief Justice 
of the Supreme Court of British Columbia 


Mr. Al Palmer, Executive Director of Security 
Services, Government of Alberta 


Ms. Tina Lewis Rowe, TRowe Training, Denver, 
Colorado 


The Honourable David D. Smith, Chief Justice of 
the Court of Queen’s Bench of New Brunswick 


The Honourable Heather J. Smith, Chief Justice 
of the Ontario Superior Court of Justice 


Mr. George Thomson, Executive Director of the 
National Judicial Institute 
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Complaints 


Overview of Responsibilities 

In parallel with the work of the Futures Committee, 
the Council Chairperson established a separate 
working group to undertake a fundamental review 
of the Council's process for assessing complaints 
against judges. The Canadian Superior Courts 
Judges Association provided the working group 
with its views on the process. The working group 
submitted a separate set of recommendations to the 
Council at the same time as the Futures Committee. 


In accordance with current drafting conventions, the 
existing complaints by-laws were split into informal 
procedures and formal by-laws registered under the 
Statutory Instruments Act, as set out in Appendices D 
and E. 


Canada’s Constitution states that only Parliament 
can remove a judge who has breached the standard 
of good behaviour. The process to assess alleged 
breaches of conduct by federally appointed judges is 
assigned to the Canadian Judicial Council under the 
Judges Act. 


When a complaint or allegation is made against a 
judge, the Council is required to decide whether 
the judge’s conduct has rendered him or her 
“incapacitated or disabled from the due execution 
of the office of judge.” The Council's assessment of 
a complaint can lead at most to a recommendation 
to the Minister of Justice that a judge be removed 
from office. The Minister, in turn, can only make 

a further recommendation to Parliament. 


The Council seeks to ensure consideration of the 
fundamental issues involved in a complaint, not just 
the form in which it was made or the technicalities 
surrounding it. There is no requirement that a 
complainant be represented by a lawyer or that a 
complaint be made in a specific way or on a specific 
form. The Council requires only that a complaint 
be in writing and that it name a specific federally 
appointed judge. The complaints process is demon- 
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strably open and equitable. Each complaint is 
considered seriously and conscientiously. 


Members of the Council who deal with complaints 
make an independent assessment of the judicial 
conduct in question — not whether a judge has 
made an erroneous decision. This distinction between 
judicial decisions and judicial conduct is fundamental. 
Judges’ decisions can be appealed to progressively 
higher courts. They can be reversed or varied by the 
appeal courts without reflecting on the judges’ 
capacity to perform their duties, and without jeop- 
ardizing their tenure on the bench, so long as they 
have acted “within the law and their conscience.” 
The Council has no role in assessing a judicial deci- 
sion to determine whether it was right or wrong. 


The Council must undertake a formal inquiry into a 
judge’s conduct if requested to do so by the Minister 
of Justice of Canada or a provincial attorney general, 
under subsection 63(1) of the Judges Act. However, 

in practice, most complaints come from members of 
the public, typically by individuals who are involved 


in some way in court proceedings. 


The Council has no basis for investigating general- 
ized complaints about the courts or the judiciary as 
a whole, or about judges whom complainants have 
not named or do not want to name. It cannot 
change judicial decisions, compensate individuals, 
grant appeals or address demands for new trials. Nor 
can it investigate complaints about other judicial 
officers such as masters or provincial court judges 

or court employees or lawyers, about whom many 
complain — erroneously — to the Council. 


The complaints process inevitably risks exposing 
judges to unjust allegations and unwarranted public 
questioning of their character. This is particularly 
so when a complaint that was made public by the 
complainant is later found to be baseless, and the 
finding is not given the same public prominence as 
the original allegation. Judges are not in a position 


to refute such allegations publicly, or act independ- 
ently to protect themselves from what they see as 
damage to their reputations. 


All this underscores the importance of providing a 
process that respects judicial independence but is 
also fair and credible. Those who feel aggrieved by 
a judge’s conduct must be assured of an opportunity 
to have their concerns reviewed. A judge whose 
conduct is in question must be assured that the 
matter will be resolved as promptly and fairly as 
possible. And the public must have confidence that 
the process is objective and effective. 


If a complainant has made his or her complaint 
public, in closing the file the Council will generally 
issue a news release or have a statement available in 
the event of media inquiries. As a protection for 
both the complainant and the judge, the Council 
will not make the fact of a complaint or its disposi- 


tion public on its own initiative. 


A brochure entitled The Conduct of Judges and the 

Role of the Canadian Judicial Council, setting out the 
complaints procedures in some detail, has been dis- 
tributed widely and may be found on the Council’s 


Web site at www.cjc-ccm.gc.ca. 


The Complaints Process 

The Chairperson or one of three Vice-Chairpersons? 
of the Judicial Conduct Committee of the Council 
initially reviews each complaint and decides on its 
disposition. The judge and the judge’s chief justice 
may be asked for their comments, but with or with- 
out such comments, the Chairperson may close a 
file with an appropriate reply to the complainant. 
By far the largest proportion of complaints are dealt 
with in this way. 


In some circumstances, the Chairperson may choose 
to refer a complaint to a Panel of up to five judges. 
Panels are usually composed of three members of 
the Council but may include a judge who is not a 
member of the Council. Panels are established to 
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deal with particularly sensitive issues, matters that 
may benefit from review by more than a single 
Council member, or instances where the allegations 
about the judge may warrant concern. 


The new Procedures (applicable to complaints 
closed after January 1, 2003) permit the Chair- 
person or a Panel, in closing a file, to write the judge 
expressing an “assessment of, and any concerns 
about, the judge’s conduct . . .” This terminology 
replaces the phrase “expression of disapproval” 
contained in the previous by-laws, which applied to 
complaints closed on or before December 31, 2002. 


The new Procedures also introduce an opportunity 
for the Chairperson or a Panel to suggest to a judge 
that he or she seek counselling or take other reme- 
dial steps to deal with a problem identified by 


consideration of a complaint. 


A Panel may conclude that no further action by 
the Council is warranted and direct that the file 
be closed, or recommend to the Council that an 
Inquiry Committee undertake a formal investigation. 


Grounds for a recommendation for removal are 

set out in subsection 65(2) of the Judges Act. The 
Council’s investigation would have to determine that 
the judge has become incapacitated or disabled from 
the due execution of the office of judge by reason of: 


(a) age or infirmity, 
(b) having been guilty of misconduct, 


(c) having failed in the due execution of that office, 


or 


(d) having been placed, by conduct or otherwise, in 
a position incompatible with the due execution of 
that office. 


As part of its complaints review, the Council revised 
and expanded its existing policy on counsel retained 
in judicial conduct matters (Appendix F). The 
previous policy dealt only with the designation of 
counsel to assist the Chairperson or a Panel by 


3 Throughout the remainder of this chapter “Chairperson” can include “Vice-Chairperson.” 
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gathering further information on a complaint. In 
this respect, the policy states that counsel's role is 
to interview the judge and others familiar with 
the circumstances surrounding the complaint, and 
collect and analyse documentation. The task is 
not to weigh the merits of a complaint or make 
any recommendation on how to deal with it. 


The policy also describes three other roles for legal 
counsel in the complaints process: 


¢ Independent Counsel for Inquiry Committees. Acting 
in the public interest, independent counsel has 
“carriage of the complaint or allegation” and 
takes the initiative in marshalling and presenting 
the evidence before the Committee. 


¢ Internal Counsel to an Inquiry Committee. Internal 
counsel acts on the instructions of the Committee 
in any way that may be helpful, such as providing 
research, assisting in the recording of delibera- 
tions and assisting in the preparation of drafts of 
rulings and the Committee report. 


+ Outside Counsel re Complaints Involving Council 
Members. Before a complaint file involving a 
Council member may be closed, an outside 
counsel must review the file and the proposed 
disposition and provide an opinion on whether 
the proposed course of action is appropriate. 


Files Considered in 2002-03 

In 2002-03, 170 new files were opened and 173 files 
were closed. Over the preceding 10 years, the num- 
ber of new files annually fluctuated within a range 
of about 125 to 200 and averaged 174. 


Slightly more than half of the files closed arose in 
cases of family law, and for the first time since such 
statistics have been recorded, more than half — 

54 percent — of these complainants had been 
unrepresented by legal counsel. This compared 
with 40 percent over all. 
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In 80 percent of files closed during the year, the 
complainant was a party to litigation. 


All of the 173 files closed except four involved “on 
the bench” conduct — that is, the complaint related 
to a court case in which the judge was involved in 
one way or another. 


When a file is closed without seeking comment or 
conducting further investigation, typically the com- 
plainant is seeking directly or indirectly to have the 
judge’s decision altered or reversed. Complainants 
often ask for a new trial or hearing, for compensation 
as a result of an allegedly incorrect or “unlawful” 
decision, or for a judge to be removed from hearing 
a case. The Council has no power to deal with these 
requests. In 2002-03, 50 percent of files were closed 
on this basis. 


When the nature of the proceeding giving rise to the 
complaint is not clear, when information is required 
from the judge in order to respond appropriately to 
the complaint, or when it appears that there may be 
substance to the allegations of inappropriate con- 
duct, the judge and chief justice concerned will be 
asked for comment. When these comments are 
received, the Chairperson decides what, if any, fur- 
ther action is warranted. In 2002-03, comments 
were requested from the judge and chief justice in 
50 percent of the files closed. 


Of all files closed during the year, 56 percent were 
closed within 60 days of receipt, and 70 percent 
within 90 days. A longer delay is usually the result 
of awaiting production of transcripts, holding a 
file in abeyance until a case is concluded in the 
courts, or awaiting the report of a counsel who has 
conducted further inquiries. 
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Table 1 
Caseload — Ten-year Overview 
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New files Carried over Total Carried into 
opened from previous year  caseload Closed new year 
1993-94 164 31 195 156 39 
1994-95 Waa 39 213 186 2) 
1995-96 200 27 221 180 #1 
1996-07 186 Arif 255 187 46 
1997-98 202 46 248 195 35 
1998-99 145 53 198 162 36 
1999-2000 169 36 205 Ft 34 
2000-01 150 36 184 155 29 
2001-02 180 29 209 174 35 
2002-03 170 B35 205 1175 32 


Complaints that fall within the jurisdiction of the 
Council continue to represent a small fraction of the 
tens of thousands of decisions made each year by 
superior court judges across Canada. Moreover, 
complaint levels have remained relatively constant 
over a period when increasing numbers of self- 
represented litigants have appeared before judges, 
individuals have become more aware of their rights 
generally, and the opportunity to register complaints 
with the Council has become better known. 


In the discussion which follows, names of judges 

are included in those few cases where the fact of the 
complaint was in the public domain and the Council 
issued a news release about its disposition. The 
Council will not make the fact of a complaint or its 
disposition public on its own initiative. 


Table 2 
Files Closed in 2002-03 


Files closed by Chairperson or Vice-Chairperson 
The vast majority of files are closed by the 
Chairperson or one of the Vice-Chairpersons of the 
Judicial Conduct Committee without the necessity 
of referral to a Panel. As can be seen from Table 2, 
this was the case in 168 of the 173 files closed 

(or 97 percent) during the year. 


Included in the 168 files closed by the Chairperson 
were seven involving Council members. Because 
these files require that the Chairperson managing 
them deal with allegations against a fellow Council 
member, Council procedures require that outside 
counsel review the proposed disposition before the 
file is closed. In all cases counsel agreed with the 
proposed disposition by the Chairperson. 


After response from the judge 


Without requesting response from the judge 


Closed by Dealt with 
Chairperson or Closed by by full 
Vice-Chairperson Panel Council 
82 4 1 
86 — 
168 4 1 


Total 
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Examples of files closed by the Chairperson follow. 


Alleged bias 

Bias on the basis of gender or race, or against the 
complainant or in some instances on a variety of 
counts was alleged in 16 files closed during the year 
under review. Six examples are presented here. 


¢ A complainant represented in family law proceed- 
ings concerning custody and access alleged the 
judge was biased against him because he was 
dark skinned, Muslim and a man. He alleged the 
judge refused to let him take his daughter out of 
the country, assuming he would abduct her. He 
alleged that the judge had given him demeaning 
or sarcastic looks when he asked to swear the 
oath on the Koran, rather than the Bible. 


The judge provided a copy of the transcript of 
the hearing and denied giving the complainant 
a demeaning or sarcastic look. The judge had 
granted the complainant leave to give oral evi- 
dence on the motion. Given the judge’s conduct 
of the hearing, as revealed by the transcript, and 
the fact that he granted the complainant leave to 
give oral evidence, the complainant was advised 
that there was no basis to support an allegation of 
bias against him. The transcript did not support 
the allegation that the judge assumed the com- 
plainant would abduct his daughter. 


+ A complainant alleged that the judge’s speech to 
a bar association revealed a social agenda and a 
gender bias in favour of women. He also said the 
speech showed a “pre-judgment” of many issues 
of family law and specifically revealed a pre- 
judgment before the appellate court of which 
the judge was a member. 


The complainant was advised that the text of the 
speech did not support these allegations. The 
judge had presented a summary of the case law 
concerning a number of issues in family law as 
developed by the courts in Canada, and the 
Supreme Court of Canada in particular, and legis- 
lation that had been enacted to address some of 
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these issues. The case law discussed did indicate 
how the courts had dealt with four substantive 
areas of family law. The complainant was advised 
that these decisions may have given some indica- 
tion of how the courts could approach other 
cases on the principle whereby a precedent or 
decision of a higher court is binding on lower 
courts. The complainant was advised that he 

had provided no basis for further action by the 
Council pursuant to its mandate under the Judges 
ACE 


The complainant represented himself in a tax 
appeal, alleging the judge was a racist and that 
he based his decision that the mother was the 
“eligible individual” for purposes of the child tax 
benefit on the fact that she was a Christian. He 
alleged the judge was biased on the basis of race, 
gender and religion. 


The judge provided a transcript of the hearing 
and a copy of his reasons for judgment. He 
noted that the statutory regime lists the factors to 
be taken into account in determining what con- 
stitutes the care and upbringing of the qualified 
dependent, in this case the complainant's two 
children. In her cross-examination by Crown 
counsel, the mother raised the issue of the reli- 
gious guidance she was giving to the children. 
The judge inquired as to the mother’s religion. 
The complainant was advised that such a ques- 
tion was not inappropriate for the purposes of 
deciding the issues before the court. He was 
advised that there was no evidence to support 
the allegation that the judge made his decision 
on the basis of race, religion or gender or that 
he was biased against the complainant. 


The complainant disagreed with the judge's deci- 
sion in a custody and access case which involved 
her fiancé, alleging the judge was “pro-mom.” 
The complainant asked that the Council review 
the decision because they were unable to afford 
the appeal. 


The complainant was advised that errors or 
alleged errors in judicial decisions alone do not 
amount to judicial misconduct or constitute a 
basis for bias, and they can be reviewed only by 
way of appeal. The complainant was informed 
that the Councils mandate does not change as 
a function of whether a decision is or can be 
appealed. The complainant was also informed 
that an adverse decision alone is not a sufficient 
basis for a finding of bias. 


The complainant had entered into an agreement 
with her former husband to have his rights to a 
judgment assigned to her. A writ of execution 
had been registered against the judgment debtor. 
She complained that the judge had refused to 
have her added as a judgment creditor when the 
assignment of judgment came up for renewal. 
She alleged the judge made his decision because 
her husband was a lawyer and was known to the 
judge; because he did not recognize child support 
payments as the obligation of the father; or 
because her lawyer was a “very young Aboriginal 


lawyer.” 


The complainant was advised that a judicial 
decision is not reviewable by the Council to 
determine whether or not it is correct. An error 
on the part of the judge would not amount to 
judicial misconduct. She was advised that she had 
provided no evidence to support her allegations. 


The Chinese Canadian National Council (CCNC) 
alleged that Mr. Justice James MacPherson of the 
Ontario Court of Appeal made inappropriate 
comments to counsel during the course of argu- 
ment on an appeal. The CCNC alleged that views 
expressed by the judge constituted stereotyping 
of a racial community and reflected his view that 
the community was inferior to other Canadians. 


The letter sought an apology from the judge. 


The judge explained that he had not asserted any 
personal views and that his interventions were 
direct questions or comments inviting a response. 
The CCNC was advised that it was both unjusti- 
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fied and unfair to extrapolate from the judge's 
language that he was racist. It was understandable 
that litigants who have experienced an injustice 
would be dismayed to see their attempts to seek 
redress aggressively questioned by the judges 
who must ultimately rule on the matter, but that 
is a reality of appellate advocacy. The obligation 
of judges to avoid the dangers of stereotyping was 
emphasized but it was clear the judge understood 
this responsibility. There was no intention on the 
judge’s part to offend or be insensitive to any 
individual or group. To the extent that had 
occurred, unintentionally, Mr. Justice MacPherson 
expressed his sincere regret. There was no basis 
for further action by the Council. The responses 
of the Council and Mr. Justice MacPherson were 

- made public. 


Alleged conflict of interest 

In 11 complaints, the complainants alleged a 
conflict of interest on the part of the judge. Five 
examples follow. 


+ Complainants represented by counsel at the 
trial of their action against an oil company and 
others wondered whether the judge should have 
presided over their case because of his “prior 
involvement with [the oil] and environmental 
companies.” The trial transcript showed that the 
judge disclosed to the parties at the outset his 
prior relationship with the oil company and his 
belief he had acted “for or against various insured 
interests in environmental matters.” He had 
stated that he was satisfied that there was nothing 
he knew about the case that would cause a prob- 
lem. The complainants’ counsel, and counsel for 
the oil company, were content to have the judge 
preside over the trial. 


The complainants were advised that the judge 
had disclosed his prior involvement with the oil 
company and stated his conclusion that he knew 
nothing of the case that would cause a problem 
with him presiding over the trial. The com- 
plainants were advised that there was no basis to 
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conclude that the judge had acted improperly or 
was in a conflict of interest. The complainants 
were further advised that the Council had no 
mandate to review the judge’s decision. An error 
on the part of the judge, if any, would not 
amount to judicial misconduct. 


The complainant, convicted of tax shelter fraud, 
alleged that in dismissing his appeal the three 
judges of a Court of Appeal had “exceeded the 
limits of the law by splitting the appeal in the 
joint trial of two co-accused without taking into 
account the fact that the inter-relation of new 
evidence to be submitted to a new judge of fact, 
properly instructed, was likely to infringe the 
complainants right to have a fair and impartial 
trial.” The complainant “wondered about” a 
“potential” conflict of interest between one of 
the judges and “certain investors.” 


The complainant was informed of the Council’s 
mandate and his right of appeal. He was told that 
any allegation of error could only be examined 
on appeal. It was noted that he had already 
applied for leave to appeal the Court of Appeals 
decision to the Supreme Court of Canada, and 
that this was the proper forum in which to make 
his allegations. As regards his allegation of a 
“potential conflict of interest,” the complainant 
was told that the evidence he had put forward in 
support of his argument was not such as to estab- 
lish a connection of any kind between the judge 
and “certain investors.” He was told that action 
by the Council in accordance with the Judges Act 
was not warranted. 


The complainant, a member of an advocacy 
group, filed a complaint on behalf of the father 
regarding a trial concerning custody and access, 
alleging that the judge was in a conflict of inter- 
est because he knew that the mother was being 
advised by his former law partner. The com- 
plainant also alleged that the judge had told his 
former partner of the outcome of the trial before 
the publication of his reasons. The complainant 


also disagreed with the judge’s actual decision, 
alleging among other things that he had erred in 
his assessment of the evidence. 


The judge responded that during the 14-day 
trial each of the parties was unrepresented, the 
lawyer in question made no appearance in the 
courtroom and there was no information made 
available indicating that the mother was consult- 
ing or being advised by the lawyer. Information 
was sought directly from the lawyer in question 
who advised he did not prepare the mother for 
trial and did not assist her in any manner during 
the trial. Other than a chance meeting with 

her when he was present in the courthouse on 
unrelated matters, the lawyer advised he had no 
conversations or contact with the mother during 
the trial. They did not discuss the custody trial 
at that chance meeting, other than in a general 
way. The complainant was advised that the 
lawyer did not provide any advice or assistance 
to the mother during the trial and that the judge 
was not made aware of the allegation regarding 
the lawyer's involvement during the course of the 
trial. There was no evidence to support the alle- 
gation that the judge was in a conflict of interest 
because of his prior partnership with the lawyer. 
The judge denied communicating with the lawyer 
before his reasons for judgment were published 
and an affidavit was provided by the lawyer to 
support this statement. The complainant was 
advised that there was no evidence to support 
the allegations of misconduct. 


The complainant, whose application to have a 
judgment set aside was dismissed, alleged that 
the judge “made a judgment that is an insult to 
intelligence,” and that there had been a denial of 
justice. The complainant further claimed that the 
judge was a relative of “the intimate friend of her 
former spouses best friend.” The complainant 
indicated that the case had been appealed and 
that “things had remained pending at the court 
of appeal.” The judge was asked for comments. 
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The complainant was informed of the Council’s 
mandate and of her right to lodge an appeal 
against the judgment she was contesting. She was 
told that the record of the appeal file indicated 
that, with regard to her appeal, there was a cer- 
tificate of discontinuance and that a subsequent 
application to have the discontinuance lifted had 
been struck off. As to the allegation of conflict of 
interest, the complainant was advised that the 
judge had stressed that at no time did she receive 
a request for recusal or was she made aware of 
facts or of grounds that could have justified a 
recusal and that she was certain that she was 
neither a relative nor a close friend of either of 
the parties or of persons close to them. The com- 
plainant was informed that further intervention 
by the Council in accordance with the Judges Act 
was not justified. 


Two complainants complained about Madam 
Justice Southin of the British Columbia Court 

of Appeal in response to media reports that she 
smoked in her office and accepted changes to her 
chambers to accommodate a ventilation system. 
One complainant alleged that the judge's dis- 
regard for her own health and apparent lack of 
interest in setting an example for others were an 
affront to the reputation of the judiciary and the 
high standards of behaviour expected of judges. 
The judge should apologize and reimburse the 
government for the ventilation system, the 
complainant stated. The second complainant, 
Vancouver lawyer Dugald Christie, alleged that by 
her actions Madam Justice Southin had brought 
the administration of justice into disrepute. In a 
second letter, Mr. Christie argued that Madam 
Justice Southin’s dissenting reasons in a decision 
in Reilly v. Lynn were an “effrontery” to the 
Supreme Court of Canada. He also argued that 
when cases were argued before her by the provin- 
cial government or its Crown corporations, she 
would be beholden to the Attorney General for 
providing the changes in her chambers. 
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The complaints were dealt with by a Vice- 
Chairperson of the Judicial Conduct Committee, 
who advised that the judge’s smoking and the 
installation of a ventilation system in her cham- 
bers at the direction of the B.C. Attorney General, 
“do not fall within the ambit of judicial conduct 
reviewable under the Judges Act.” B.C.’s 
Occupational Health and Safety Regulations 
place the onus on the Attorney General to control 
exposure to workplace smoke by prohibitions, 
restrictions or “other equally effective means.” In 
this case, it was up to the Attorney General to 
decide how the province would comply with the 
regulation. The first complainant was advised 
that the Council had no jurisdiction or power 

to require reimbursement of the government or 
to ask the judge to apologize. Mr. Christie was 
advised that the Council had no jurisdiction to 
review whether a judicial decision was correct 
and that he had provided no evidence of bias or 
conflict of interest. Because Mr. Christie’s com- 
plaint was in the public domain, the Council 
issued a news release setting out the disposition 
of the file. 


Alleged delay in rendering judgment 

In five files, complainants argued that they had been 
unjustly treated due to judges’ delay in rendering 
decisions. Three examples follow. 


e The complainant and her husband were repre- 
sented in family law proceedings and a fraudulent 
conveyance action. She complained about the 
delay in obtaining a decision and the fact that, 
although the judge awarded her husband's ex- 
wife her costs in the fraudulent conveyance 
action, he failed to award her husband his costs 
in the application to vary support and arrears. 
The complainant stated that the couple’s young 
children had suffered due to the delay in obtain- 
ing judgment. 


The judge explained that there were delays in 
bringing the action to trial due to the com- 
plainant’s requests for adjournment and her 


request to try together both the fraudulent con- 
veyance action and application to vary. While his 
decision was under reserve, the judge had waited 
for a decision of the court of appeal which would 
deal with some of the issues before him. When 
the decision was not rendered, and upon being 
contacted by counsel for the parties, he had deliv- 
ered his reasons. The complainant was advised of 
the six-month guideline for delivering decisions 
taken under reserve unless there are special cir- 
cumstances. In this case, the matter was complex, 
involving the trial of two matters together. In 
addition, it was not unreasonable for the judge to 
wait for the decision of the court of appeal. The 
delay in rendering a decision on costs and the 
amount of the arrears was a separate decision and 
the two-month period to deliver a decision on 
these issues was within the guideline. The com- 
plainant was advised that she had provided no 
evidence of bias in favour of the first wife. The 
husband had divided success in that he was 
successful on the application to vary, but unsuc- 
cessful on the fraudulent conveyance action. He 
was successful on the issue of the amount of 
arrears and unsuccessful on the issue of costs. 
This divided success did not support the allega- 
tion of bias. 


The complainant alleged that the judge had taken 
too long to render judgment: he said he would 
give his decision in the week following the 
hearing, despite the fact that her counsel had 
“emphasized that her state of health was serious.” 
She alleged she was forced to settle six weeks 
later, as she was too ill to continue the proceeding. 


The judge was asked for his comments. The com- 
plainant was informed of the Council's mandate. 
She was told that a six-week delay did not raise 
any ethical question where the judge said he 
needed time, on account of his workload, to 
reflect on the merits of the decision. The com- 
plainant was informed that the judge was very 
sorry if a six-week delay had caused difficulties to 
any of the parties in question and said he would 
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certainly have preferred to be able to render a 
decision on the day of the hearing, or within 

a short period of a few days. However, in the 
circumstances, it required more careful thought 
and six weeks after the hearing he was just about 
to review the matter so that he could render a 
judgment, when he was told that the parties had 
settled. The complainant was informed that a 
judge ordinarily has six months to render judg- 
ment and in the circumstances any further action 
by the Council in accordance with its mandate 
under the Judges Act was not warranted. 


e A party in a family law matter complained that 
the judge’s decision had still not been released 
some 16 months after the trial. 


The judge responded that the delay in rendering 
the decision was intolerable and the complaint 
was justified. He described personal difficulties 
he had faced due to serious health problems and 
said he had recently taken steps to try to ensure 
that he would be able to perform his judicial 
duties in an appropriate and timely manner. 

He recognized that it is unacceptable to unduly 
delay decisions. While there were difficult cir- 
cumstances for the judge, in the interests of the 
proper administration of justice, the Chairperson 
wrote to the judge expressing disapproval of the 
judge’s conduct, and the complainant was advised 
accordingly. 


Miscellaneous 
Other examples of files closed by the Chairperson 
follow. 


+ A letter to reporter Kirk Makin of The Globe and 
Mail from the Honourable Clyde C. Wells, Chief 
Justice of Newfoundland and Labrador, was the 
subject of two complaints. In his letter, the chief 
justice took issue with the newspaper's interpreta- 
tion of a judgment of the court of appeal in which 
two judges had concurred with the decision of 
the third judge. The newspaper article suggested 
that a “unanimous appeal court” had challenged 
the Supreme Court of Canada by saying judicial 


activism had gone too far. The Honourable John 
C. Crosbie alleged that the chief justice had 
interfered with the judicial independence of two 
judges of the court of appeal by writing to the 
newspaper to contradict its interpretation of their 
concurrence. He said the words of a judgment 
must speak for themselves and he submitted that 
the Council should affirm that the administrative 
responsibilities of a judge, no matter how broadly 
defined, do not permit him or her to interfere 
with the exercise of judicial functions by another 
judge. The other complainant alleged that the 
chief justice intervention was political. Once 
rendered, a decision should stand on its own 
merits “unless reviewed in the proper forum.” A 
letter was also received from the law society of 
the province, expressly not submitted as a com- 
plaint, in which the benchers had directed that 
their concerns about the chief justice’s statements 
be directed to the Council. 


The chief justice responded that a Council policy 
endorses a role for judges in correcting errors in 
public reports of judicial decisions. He had writ- 
ten to set the record straight about the decision 
because the journalist had misinterpreted the 
concurring judgments. 


In a letter to the chief justice, the Chairperson 
concluded that his actions did not constitute 
judicial misconduct but there were several les- 
sons to be drawn from the experience. The 
Chairperson noted that the chief justice, who had 
written to the newspaper with the consent of the 
two judges, intended only to point out that the 
judge who wrote about the Supreme Court of 
Canada had spoken only for himself. The chair- 
person stated that “a lesson for all of us in this 
matter is the abundant caution that must prevail 
when taking the initiative to correct perceived 


errors in relation to judgments.” 


Because the complaint received national media 


attention, a media release was issued. 
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e A party in family law proceedings provided a 


copy of the decision of the Court of Appeal 
allowing an appeal from the judge’s trial decision 
on the basis that the judge’s intervention, in the 
course of the presentation of the case on each 
side, was so extensive that it “crossed the line” 
and resulted in him losing jurisdiction to give a 
valid judgment. 


The judge responded that his conduct was 
inappropriate and stated that he was “aware that 
trials must, absent exceptional circumstances, be 
allowed to follow the course charted by counsel. 
The problems evident in [this] trial in respect of 
my interventions will not be repeated.” He stated 
“I very much regret that my interventions lead 
[sic] to a new trial and thus exposed both parties 
to additional expense and a further period of 
uncertainty with respect to spousal support.” 
The Chairperson expressed disapproval of the 
conduct. 


Two complainants representing two groups of 
community organizations, one existing to pro- 
mote the interests of and to defend the rights of 
persons receiving social assistance and the other 
concerned with social justice, independence, 
equality and fairness for women, jointly filed a 
complaint of misconduct against the judge in 
question for statements he made at a hearing in a 
family proceeding, which involved an application 
to adjourn, for reasons of health, a motion to 
vary relief measures. The complainants objected 
to the following remarks by the judge: “If I were 
a judge, I would not put a child in a home with 
two people living on welfare, who then have 
babies and someone will want to remove custody 
of a child. I am thinking of the welfare of the 
child living with a father who has his head 
together, who has values to pass on which are 
something other than just staying at home and 
collecting welfare benefits. However, I am not the 
judge of the merits — I could deal with this at 
some length.” The complainants alleged that the 
judge’s remarks were offensive and discriminatory 


to persons receiving social assistance and that 
such remarks all too often conceal other preju- 
dices: in particular, sexist prejudices regarding 
the parental ability of women on social assis- 
tance. They asked that an inquiry be held and 
the judge be reprimanded. 


The judge was asked for his comments and out- 
side counsel was asked to undertake further 
inquiries. The complainants were given a copy 

of the judge’s reply. The judge admitted he had 
“expressed himself badly” and that he “deeply 
regretted” the remarks complained of. The judge 
stated that his remarks did not correspond to the 
principles by which he had always been guided, 
both in conducting trials and in his personal life, 
and were “in no way representative of his values.” 
The complainants were told that the judge had 
undertaken to take courses in the coming year on 
social issues and judicial behaviour in the court- 
room. The complainants were informed that in 
the view of the Chairperson, the statements 
complained of were inappropriate and regrettable. 
They were advised that the Chairperson had 
written to the judge expressing disapproval of the 
remarks. Because the fact of the complaint was in 
the public domain a media release was issued. 


A complaint was received against a judge for 
deciding to withdraw from a trial and against the 
members of a Council Panel for failing to antici- 
pate the possible consequences of expressing 
disapproval of the judge while he was conducting 
the trial. The Chairperson found no evidence of 
any oblique or improper motive on the part of 
the judge in deciding to withdraw from the trial. 
This was a case of a judge exercising his discre- 
tion within the proper scope of his judicial role, 
albeit in a manner with which many might dis- 
agree, the Chairperson concluded. With respect 
to the Panel, the Council did not have jurisdic- 
tion to review the decision or its deliberation in 
concluding that no investigation under subsec- 
tion 63(2) of the Judges Act was warranted. 
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+ A notary complained of remarks by the judge 
which referred to the “state of impoverishment” 
in which the notary would find himself if he was 
not paid for copies of notarial deeds which one of 
the lawyers in a case involving one of his clients 
had asked him to file. The complainant objected 
to the lack of respect shown him. The judge was 
asked for his comments. 


The complainant was informed that the judge, 
when he learned of the complaint, said that 
although he still could not say he approved the 
action by the notary, who tried to refuse to file 
the documents requested, relying on a right of 
retention for unpaid fees, it would still have been 
better for his disapproval to have been expressed 
in some other way, in a neutral, unemotional 
way and of course without sarcasm, as the com- 
plainant alleged. The complainant was informed 
that in the circumstances further action by the 
Council pursuant to its mandate under the Judges 


Act was not warranted. 


Files considered by Panels 

A Panel may be designated to deal with a particular 
file when the Chairperson responsible for it con- 
cludes that it is particularly sensitive and might 
benefit from review by more than a single Council 
member, or that an expression of disapproval or 
concern might be warranted, or in more serious 
cases, that there might be reason for a Panel to rec- 
ommend to the Council that a formal investigation 
be undertaken under subsection 63(2) of the Judges 
Act. During the year, four files were considered and 
closed by Panels. Each Panel consisted of three 
members; in three of the four cases, a puisne judge 
was one of the Panel members. In two cases the 
Panel Chairperson wrote to the judge expressing 
disapproval of the conduct in question. Summaries 
of the four cases follow: 


+ Representatives of five Aboriginal groups lodged 
10 specific complaints alleging derogatory com- 
ments about Aboriginal culture by Mr. Justice E 
G. Barakett of the Superior Court of Quebec in a 
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custody case. The complaint was received shortly 
before the Quebec Court of Appeal was to hear 
the appeal of Mr. Justice Barakett’s judgment. 
While a three-member Panel was reviewing Mr. 
Justice Baraketts statements and judgment and 
his response to the complaint, the Council 
received a further letter from Mr. Justice Barakett 
in which he indicated that he was prepared 

to offer a “public apology” for the hurt his 
comments had caused. He subsequently wrote a 
letter of apology for public release. 


The Panel concluded that some of the judge's 
comments were insensitive and insulting to 
Aboriginal culture. The judge’s observations 
implied an inherent inferiority in the Aboriginal 
community, references which were “incompatible 
with the equality rights guaranteed in the 
Canadian Charter of Rights and Freedoms.” The 
Panel concluded that the judge was sincere in 
recognizing his errors and had made a full and 
unqualified acknowledgment of the impropriety 
of his comments. Mr. Justice Barakett had indi- 
cated that he would pursue seminars to improve 
his understanding of Aboriginal culture. The 
judge's associate chief justice, expressed confi- 
dence in Mr. Justice Barakett and his view that 
the judge was capable of continuing to serve the 
public in that role. The Panel noted that the com- 
ments complained of did not affect the outcome 
of the case. Some of the complaints raised legal 
matters for consideration on appeal and were not 
matters of conduct for the Council. The Panel 
decided that no investigation by an Inquiry 
Committee was warranted as the judge’s conduct 
was not serious enough to warrant removal. The 
Panel closed the file with a letter expressing its 
disapproval of certain aspects of the conduct. 
Because of the publicity surrounding the release 
of the complainants’ letter and their subsequent 
news conference, the Panel authorized public 
release of its letter to the judge. 


3. Complaints 


The Court of Appeal dismissed the Aboriginal 
mother’s appeal of Mr. Justice Baraketts judg- 
ment, and the Aboriginal groups then complained 
about the three judges who sat on the appeal, 
alleging they “sought to legitimatize the highly 
questionable conduct of [the judge]” and in 
doing so had “engaged in an undeniable pattern 
of discriminatory and inappropriate conduct in 
reaching their conclusions.” The complainants 
were advised that there was no evidence of mis- 
conduct by the appeal court judges. 


Quebec lawyer Gilles Doré complained about the 
attitude, conduct and behaviour toward himself 
of Mr. Justice Jean-Guy Boilard of the Quebec 
Superior Court, alleging that he was incapable of 
performing the role of judge. After receipt of a 
report of further inquiries from outside counsel, 
the file was referred to a Panel. The Panel decided 
not to recommend any investigation pursuant to 
subsection 63(2) of the Judges Act, but concluded 
that some of the judge’s remarks about the lawyer 
were unjustified and unacceptable. Mr. Justice 
Boilard was advised of the Panel’s concerns in a 
letter from the Chairperson of the Panel, and the 
Council’s file was closed. The complainant was 
provided with a copy of the Panel’s letter to the 
judge. Before he received the letter from the 
Council in July 2002, Mr. Justice Boilard was 
advised of its contents by a reporter, and he 
subsequently withdrew from the “Hell’s Angels 
mega-trial” he was conducting. In accordance 
with its normal practice, the Council had not 
made public its disposition of the file. However, 
after the letter sent to the judge by the Panel was 
made public, the Council issued a press release in 


response to numerous media calls. 


The husband in divorce proceedings alleged that 
“the judge yelled very loudly and threatened to 
expel him from his seat beside his lawyer for 
whispering to her” and that the judge formed a 
negative opinion of his “character” early on and 
did a “character analysis” of him “which was 
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utmost scathing.” He alleged that the judge yelled 
at his lawyer for various reasons. He said that he 
had never witnessed nor experienced “such blatant, 
emotionally charged, use of negative labelling by 
someone in such an important position of author- 
ity.” He complained that the judge discounted his 
witnesses’ statements as irrelevant and went out 
of his way in his reasons to write that he was “a 
most discreditable person.” The complainant said 
that the situation “wasn’t just stressful” but that 
the judge “made it a nightmare.” He asked 
whether the judge’s “attitude and curt manner” 

in his case were to be “considered the norm.” 


A three-member Panel informed the complainant 
of his right to appeal alleged errors of fact or of 
law, including findings of credibility. The judge 
advised that an assessment of credibility was 
required in order to decide the case, but that he 
did not go out of his way to make the findings 
he did, nor did he recall thinking that the com- 
plainant was discreditable as a person — simply 
that he did not believe him as a witness. The 
complainant was informed that whether the 
judge was right or wrong in his findings of 
credibility could be reviewed only by way of 
appeal. The judge’s overall impression was that 
“it seemed unfortunate that both parties were 
insistent on dragging many irrelevant issues into 
court, particularly, but not limited to, the party 
who was represented by counsel and that he had 
admonished the complainant to stop talking 
loudly to his counsel in a “stage whisper,” some- 
thing the complainant had done on numerous 
occasions prior to being cautioned by the judge. 
A review of the transcript of the proceedings had 
shown that at the start of the trial the judge had, 
patiently and at length, explained matters of 
procedure and points of law, spending time iden- 
tifying the issues and advising both parties on 
evidence to be called. The complainant was 
informed that the Panel concluded that the judge 
appeared to be fair in that both parties were 
admonished or thanked from time to time, 
despite their evident difficulty in identifying 
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relevant evidence and focussing on the issues. 
The complainant was advised that the judge 
acknowledged having shown some impatience at 
certain times during the trial. The Panel found 
that the judge made certain remarks during the 
trial proceedings which could be considered 
unfortunate. The judge indicated that he was 
sorry if the complainant was offended. The 
complainant was informed that no further 
intervention by the Council was warranted. 


The complainant alleged that the judge con- 
stantly fell asleep during his civil case, in which 
he was the plaintiff and which had taken seven 
years to get to trial. He felt that the case should 
be “reheard” and that the judge should be 
“cautioned” about sleeping in further trials. 


The judge denied that he slept during the course 
of the trial. He took 117 pages of detailed notes, 
and was not aware of either sleeping or giving the 
impression of sleeping. The file was referred to a 
three-member Panel, which concluded there was 
little doubt the judge closed his eyes during the 
trial, and during another trial identified during 
the course of further inquiries. However, the 
information was in conflict on whether the judge 
was really asleep, or merely gave the impression 
of being asleep. Any further inquiries would 
require measures that, in the opinion of the 
Panel, would be not only intrusive and poten- 
tially disruptive, but unlikely to yield a definitive 
resolution of the factual dispute. The Panel 
preferred to deal with the matter in a more 
constructive and remedial way. The judge had 
become sensitized by the complaint and had 
undertaken to be more vigilant in the future. His 
senior judge had indicated he would monitor the 
situation for any further sign of a problem. The 
complainant was thanked for drawing the matter 
to the attention of the Council, as it is often only 
through such complaints that judges are made 
aware of such concerns. He was informed that the 
Court of Appeal was the appropriate avenue to 
determine whether a case should be reheard, and 
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that the Panel had noted the matter was sched- 
uled to be heard by the appropriate appellate 


court. 


Judges Act inquiries 

The year 2002-03 was unique in that the Attorney 
General of Quebec asked the Council to establish 
two inquiries about judges of the Superior Court of 
Quebec. As outlined at the beginning of this chapter, 
the Council must undertake a formal inquiry into a 
judge’s conduct when a provincial attorney general 
makes a request under subsection 63(1) of the 
Judges Act. 


The Flynn Inquiry 

+ The Attorney General of Quebec asked the 
Council to establish an inquiry into comments 
attributed to Mr. Justice Bernard Flynn of the 
Superior Court of Quebec in the newspaper Le 
Devoir in February 2002. The judge was quoted 
defending the sale of municipal assets of Lile- 
Dorval. The Attorney General asked the Council 
to determine whether, by speaking out in the cir- 
cumstances, the judge had become, pursuant to 
paragraph 65(2)(c) of the Judges Act, “incapaci- 
tated or disabled from the due execution of the 
office of judge by reason of having failed in the 
due execution of that office.” 


A three-person Inquiry Committee was estab- 
lished, chaired by the Honourable Joseph Z. 
Daigle, Chief Justice of New Brunswick, with 
the Honourable Alban Garon, Chief Judge of the 
Tax Court of Canada, and Paul Bédard of the 
Montreal law firm Gowling Lafleur Henderson. 
The Inquiry Committee held a hearing in 
Montreal on October 28, 2002. It heard sub- 
missions from L. Yves Fortier, the independent 
counsel, and Gérald Tremblay, counsel for 

Mr. Justice Flynn. 
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In its December 12, 2002, report to the Council, 
the Committee concluded Mr. Justice Flynn 
should not have spoken out about the proposed 
sale to local residents, who included his wife. The 
Committee said that “the duty to act in a reserved 
manner, as well as the image of impartiality and 
integrity which the judiciary must project, 
require that judges refrain from entering the 
arena of political controversy.” The purchase of 
the Lile-Dorval property was unquestionably a 
subject of current political and legal debate. The 
judge knew that the then Minister of Municipal 
Affairs had publicly stated that the proposed 
purchase of public property would be rejected. 
Provincial legislation subsequently prohibited the 
disposal of any property having a value greater 
than $10,000, without the prior authorization of 
the Minister. Similarly, judges should not deal 
with issues likely to come before their own 
courts. While expressing disapproval of Mr. 
Justice Flynn's “inappropriate and unacceptable” 
remarks, the Inquiry Committee did not find the 
judge incapable of fulfilling his judicial functions 
and did not recommend his removal from the 
bench under the terms of paragraph 65(2)(c) of 
the Judges Act. 


The 31 members of the Council who considered 
the Inquiry Committee report agreed with its 
conclusion, and so reported to the Minister of 
Justice on March 23, 2003. The report of the 
Council to the Minister appears as Appendix I. 


The Boilard Inquiry 
e In October 2002, the Attorney General of Quebec 


requested an inquiry pursuant to subsection 
63(1) of the Judges Act to consider whether Mr. 
Justice Jean-Guy Boilard’s decision to recuse him- 
self from the “mega” trial he was conducting in 
July 2002 constituted misconduct, or a failure in 
the due execution of office or meant that the 
judge has been placed, by his conduct or other- 
wise, in a position incompatible with the due 


execution of his office. A three-person Inquiry 
Committee was established, chaired by the 
Honourable John D. Richard, Chief Justice of the 
Federal Court of Canada, with the Honourable 
J.J. Michel Robert, Chief Justice of Quebec and 
Michael H. Cain, Q.C. of the Chicoutimi law firm 
Cain Lamarre Casgrain Wells. 


The Committee held hearings in Montreal on 
February 3 and February 19, 2003. At the end 
of the year under review the Committee was 
scheduled to continue its hearing. 


Judicial Review 

As reported in annual reports since that of 1999- 
2000, there has been judicial review of a decision 
made in a complaint file originally closed by the 
Judicial Conduct Committee Chairperson in 
December 1994 and re-closed by him in December 
1998 with an expression of disapproval. 


The complaint arose from the exclusion from the 
court of male persons who would not remove head 
coverings during the trial of a black accused. The 
complainant alleged that Mr. Justice A.C. Whealy of 
the then named Ontario Court of Justice (General 
Division) (now called the Superior Court of Justice) 
had discriminated against these persons on the 
basis of their religion because the head coverings in 
question were religious. After the file had been re- 
closed in 1998 with an expression of disapproval, 
one of the persons excluded from the courtroom, 
Mr. Michael Taylor, brought an application for 
judicial review in the Federal Court of Canada. 

The application was dismissed by the Federal Court 
Trial Division in November 2001. 


Mr. Taylor appealed the decision to the Federal 
Court of Appeal. In a hearing in October 2002 

Mr. Taylor's counsel asked the Court to set aside 
the decision to close the file on Mr. Justice Whealy 
and to return the matter to the Council for 


reconsideration. 
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By decision in February 2003, the Federal Court of 
Appeal dismissed the appeal. The Court concluded 
that there was no evidence of bias on the part of the 
Chairperson who closed the file. The Court also 
concluded that the decision of the Chairperson to 
close the file with an expression of disapproval was 
not patently unreasonable and should not be set 
aside. 
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Issues 


Much of the Councils work takes place in standing 
and other committees and working groups, where 
Council members address issues related to the 
judiciary and the administration of justice, and 
exchange information on best practices. 


The Way Forward endorsed the importance of the 
Councils past work on such issues as judicial ethics, 
the use of information technology in the administra- 
tion of justice, the use of contempt powers, 
television in the courtrooms, and public outreach. 
Given adequate staffing and resources, the Council 
could and should do more, urged the Committee. 


The Council, working primarily through its 
committees, could make valuable suggestions 
on “model policies” and “best” or “preferred” 
practices for courts to follow in particular 
areas, and provide general guidance to judges 
in respect of a broad range of issues relating to 
their judicial functions. Even if the Council 
were to limit itself only to issues relating to 
the administration of justice, there are a great 
many issues that the Council could address. 
These include, to name only a few, models 

of court governance in a parliamentary democ- 
racy; the use of technology in improving the 
efficiency of the courts; trial and pre-trial 
practices and procedures, including case man- 
agement; court-managed ADR mechanisms 
and procedures; appellate procedures; court 
security; measures to ensure the timely 
delivery of reasons for judgments; practices 
regarding unrepresented litigants; measures to 
deal with the long-term disability of judges; 
the role of and support for supernumerary 
judges; support for chief justices; and the need 
for adequate funding for the courts. All of 
these are real and important issues affecting 
the Canadian judiciary and the manner in 
which it performs its functions. 


Many of these issues are receiving little, if any, 
attention from governments, in some instances 
properly so, since they fall within the exclu- 
sive domain of the courts. And they do not 
appear to be of much if any interest to the law 
schools and other bodies conducting research 
into legal matters. If these issues are going to 
be dealt with, it will have to be the judiciary 
that deals with them. And the Council, assum- 
ing it is able to obtain the necessary resources, 
is well placed to play a lead role. 


The Futures Committee argued that the most 
meaningful way for puisne judges and non-judges 
to contribute to the work of the Council would be 
through full membership on the Administration 

of Justice Committee, the Judicial Education 
Committee, the Judicial Independence Committee, 
the Public Information Committee and special and 
advisory committees. They should also be eligible 
to serve on all sub-committees created by standing, 
special and advisory committees. Non-judges should 
be eligible to serve as advisors on Council standing 
and special committees. 


Delays in the Criminal Justice Process 

Council committees have been concerned for some 
time about the length of time involved in taking 
charges through the criminal justice process, partic- 
ularly pre-trial times and the growing length of trials 
and appeals. Processes in the United States, United 
Kingdom and other jurisdictions seem to proceed 
with less delay. 


The issue was raised in discussion with the 
Minister of Justice at the Council’s annual meeting 
in September 2002. Chief Justice McLachlin sub- 
sequently wrote the Minister suggesting that an 
appropriate body undertake a fundamental study 
of the causes of delays, which she described as “a 
matter of extreme concern implicating the integrity 
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of the justice system and public confidence in the 
administration of justice.” 


Federal, provincial and territorial deputy ministers 
subsequently took up the issue, agreeing to give 

it priority and to involve judges in discussion of 
the problem and possible approaches to finding 
solutions. The matter was pursued at a meeting in 
March 2003 chaired by the federal Deputy Minister 
of Justice and attended by five members of the 
Council, five chief judges of provincial courts and a 
number of provincial deputy attorneys general. It 
was agreed that the issue has to be addressed at dif- 
ferent levels, involving responsibilities for both the 
provincial and federal governments. Problems differ 
from jurisdiction to jurisdiction, although some — 
such as megatrials — are consistent across the coun- 
try. Members of the Council accepted that much of 
the initiative for reform must come from the bench, 
and chief justices have a responsibility to ensure 
that reform is pursued. 


Self-represented Litigants 

Courts across Canada have taken many steps to 
help the growing number of litigants who represent 
themselves before the courts. Plain-language guides 
have been developed and posted on Web sites, edu- 
cational programs introduced, and court staff have 
offered assistance — short of advice that only those 
with legal training are qualified to provide. Council 
members have exchanged information on these ini- 
tiatives in the Trial Courts, Administration of Justice 
and other committees, surveyed practices across all 
jurisdictions and discussed the issue at one of its 


annual seminars. 


In March 2003, the Administration of Justice 
Committee took a further step by establishing a 
sub-committee to assess the nature and extent of the 
challenges presented by self-represented litigants. 
The sub-committee was to compile experience, 
including pro-bono initiatives, with a view to devel- 
oping a good-practices manual for member courts 
and generic materials for litigants. 
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Models of Court Administration 

Under Canada’s federal system, the federal govern- 
ment appoints judges of superior courts and the 
provinces provide court facilities and support serv- 
ices. This executive model of court administration 
has been the subject of several Canadian reports and 
documents over the past quarter century. Some chief 
justices argue that changes are required in this struc- 
ture to achieve a more responsive, accessible and 
affordable court system. The Council agreed in 
March 2003 to devote its 2004 Council members’ 
seminar to the subject of models of court adminis- 
tration and to establish a sub-committee to examine 
alternative models that might better serve the role of 
the judiciary as a separate branch of government 
and improve the quality and delivery of judicial 


services. 


Technology and the Courts 

New forms of technology have brought about signif- 
icant changes in the functioning of Canada’s courts, 
and this trend will continue, observed The Way 
Forward. 


Because such changes can have a dramatic 
impact on both the “efficiency” and the 
“quality of judicial service” in the superior 
courts of this country, the Council has an 
important role to play. In fact, in the 
Committee’s view, the Council has to take 
more of a leadership role in this area than it 
has taken to date. 


The Futures Committee recommended that the 
Council encourage all members to become computer 
literate in order to permit Council communications 
to be conducted electronically. It recommended 
steps to improve the security of court information 
technology systems and encouraged judges to 
develop computer skills in their work. 


In 2002-03, the Judges Technology Advisory 
Committee (JTAC), already seized of the issue 
of computer security in the courts, continued its 


work in this area. Computer monitoring guidelines 


developed by JTAC, and approved by Council at its 
September 2002 annual meeting, advised judges 
how they can protect their computer networks 
against security threats without compromising their 
privacy and judicial independence. The Office of the 
Commissioner for Federal Judicial Affairs was work- 
ing with the National Judicial Institute to place 
security considerations in training programs for 
judges, including a 1.5-hour computer security 
element in a travelling workshop. The two organiza- 
tions produced “35 Tips on Computer Security” for 
judges. 


At its September 2002 meeting, the Council also 
approved the Canadian Guide to the Uniform 
Preparation of Judgments, which revises the 1996 
Standards for the Preparation, Distribution and Citation 
of Canadian Judgments in Electronic Form and inte- 
grates the 1999 Neutral Citation Standard for Case 
Law. The new document, like the standards which 
preceded it, is designed to disseminate best practices 
in the preparation of electronic versions of judgments 
and to simplify the publication and retrieval of case 
law. The voluntary standards apply to all judgments 
prepared on computers and are generally consistent 
with international standards used by governments, 
commercial publishers and large organizations. 

The standards have gained worldwide attention and 
use. In Canada, the Guide was being adopted in 
British Columbia and Alberta, Saskatchewan, New 
Brunswick, Nova Scotia. Other jurisdictions were 
dealing with the issues involved; and promising 
results were reported by the Supreme Court of 
Canada, Federal Court of Canada and Tax Court of 


Canada. 


JTAC wrote legal publishers in Canada explaining 
the problem of hidden metadata (see Issue No. 33 
below) and asking for their views on establishing 

a protocol to address and prevent this problem and 
for withdrawing judgments from databases when 


necessary. 
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Computer News for Judges 

Two issues of JIAC’s newsletter Computer News for 
Judges were published in 2002-03. These issues, as 
well as those back to 1993-94, are accessible on the 
Council Web site at www.cjc-ccm.gc.ca. 


Issue No. 32 

The issue reported on the Council’s seminar on 
computer security (also described in the 2001-02 
annual report) and offered a 10-point primer on the 
subject for individual judges. The issue summarized 
a paper prepared for the Council by Professor 
Michael Geist on computer surveillance and a paper 
on electronic filing and electronic access issues pre- 
pared by the B.C. Supreme Court. CNJ also took a 
look at developments in court Web sites across the 
country and some of the plans under way for further 
refinement of these sites. 


Workplace monitoring 

In his paper Computer and E-Mail Workplace 
Surveillance in Canada: The Shift from Reasonable 
Expectation of Privacy to Reasonable Surveillance, 
Professor Geist of the Faculty of Law, University of 
Ottawa, said computer and e-mail surveillance pro- 
grams are quietly monitoring the network activity of 
millions of employees. These programs can generate 
customized reports disclosing how employees use 
their computers. However, emerging case law, 
statute and policy suggest that a balanced perspec- 
tive is rapidly emerging in Canada between rights 
of interception and the right to privacy. The 

paper advised judges that they must consider how 
monitoring should be instituted in the Canadian 
judiciary. From international convention and 
Canadian jurisprudence, it can be concluded that 
computer and e-mail surveillance of the judiciary is 
lawful in only the narrowest of circumstances. 


Access versus privacy 

In their report Electronic Filing, Access to Court 
Records and Privacy, Chief Justice Donald I. Brenner 
of the Supreme Court of British Columbia and 

Ms. Judith Hoffman, Law Officer of the court, said 
courts should introduce electronic filing of court 
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records only when they have developed policies that 
balance fundamental considerations of accountability, 
privacy and right of access. 


Electronic filing and electronic access to court 
records will greatly increase the efficiency of the 
courts and the administration of justice. But the new 
technology will also alter the current balance 
between the need for open courts and the right 

of individual citizens to maintain the privacy of 
personal information. These impacts must be fully 
considered and protections put in place before 
systems are implemented. 


Current access rules assume that all court records 
are open to the public except in limited specified 
circumstances. In fact, the privacy of individuals 
involved in the court process has been protected by 
the difficulty, effort and cost of getting at the files. 


Issue No. 33 

The issue reported on the Council's decisions about 
computer security, published the computer monitor- 
ing guidelines, and discussed two specific security 


concerns from the point of view of the judiciary. 


Metadata 

An article explained that documents created by 
common word processing software such as Word 
and Word Perfect contain various types of more or 
less hidden information, called metadata — elements 
of text added by software to the visible text of a 
document. They may be as innocuous as formatting 
instructions. But they may also tell a story of the 
documents history, including former versions of the 
text, text fragments removed or added, and review- 
ers comments. Because metadata may be readable by 
recipients, there is a serious risk of disclosing sensi- 
tive information when documents are distributed. 


Risks with cordless and cellular phones 

Judges were advised that even careful use of cordless 
and cellular phones can expose users to serious loss 
of privacy and interception of confidential informa- 
tion. Cordless phones and other signal-emitting 
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devices, such as wireless baby monitors, are mini- 
radios whose signals can be picked up by a number 
of devices, including other phones and scanners. 
Cellular phones send out radio signals to low-power 
transmitters “cells” whose signals can be picked up 
in turn by scanners. Moreover, a cell phone can be 
“cloned” with the use of an “ESN” reader. The arti- 
cle described a number of telephone best practices 
and ways to minimize risks of interception. 


Reaching out to Communities 

The Council created a Special Committee on Public 
Information in 1999 to develop and recommend a 
public information and education strategy, with a 
focus on media initiatives and outreach to schools 


and communities. 


A national policy framework recommended by the 
committee and approved at the September 1999 
Council meeting recognized a responsibility to sup- 
port federally appointed judges across Canada in 
efforts to increase public and media understanding 
of the role of judges and the operation of the court 


system. 


In the years since 1999 most jurisdictions set up 
communications or media relations committees, 
stepped up programs of student visits to courts and 
made dramatic progress in establishing and expand- 
ing court Web sites. The Way Forward underlined 
the continuing importance of judicial outreach in 
recommending that the Special Committee be made 
a standing committee of the Council. 


Some examples of outreach activities in 2002-03 are 
listed here. 


e With help from law students and guest lecturers, 
the judges of the Nunavut Court of Justice taught 
a five-credit high school course in law. The 
Nunavut court was also active in one of Canada’s 
first off-campus legal programs at the Akitsiraq 
Law School. Inuit students enrolled as law stu- 
dents of the University of Victoria while residing 


and attending classes in Iqaluit. Once a month, 
a panel of 6 to 12 high school students sat on 
selected Youth Court cases in which individuals 
had entered guilty pleas. 


Residents of Prince Edward Island responded 
enthusiastically to public sessions on the judicial 
system offered by justices of the Supreme Court. 
The scheduled three evenings were expanded to 
nine, and the program has since been made a 
continuing feature. 


The Nova Scotia courts leading-edge Web site 
introduced the Virtual Classroom, an on-line 
resource on the criminal justice system for stu- 
dents in Grades 11 and 12, first-year law students 
and the general public. From the Bench, another 
feature, offered articles by judges on frequently 
misunderstood areas of law. A liaison committee 
of the Nova Scotia courts and the provincial 
Department of Justice introduced meetings with 
historically disadvantaged groups with the goal of 
increasing judicial awareness and understanding 
of their communities. 


A two-day Summer Law Institute for Ontario 
high school teachers won praise as an outstand- 
ing professional development event. Sponsors had 
to double the capacity of their facilities to handle 
a bumper enrolment of 120. Ontario introduced 
curriculum-linked lesson plans for Grade 10 
Civics classes to enhance its Courtrooms & 
Classrooms program, which brings many thou- 
sands of students into the courts each year to 
observe proceedings. 


Manitoba courts expanded their outreach pro- 
gram of court tours across the province, speeches 
to school and community groups and a Judge 
Shadowing Program in partnership with the 
University of Manitoba, Faculty of Law. 


Saskatchewan's Court Education Program 
targetted students enrolled in high school law 
classes but was also popular among Grade 7 and 
8 classes through its fit with the social studies 
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curriculum for these grades. Students participated 
in workshops; guest speakers and court watching/ 
touring and events were held for social science 
teachers and members of the media, including 
panel presentations and Q & A sessions; a work- 
shop was held for journalism students at the 
University of Regina; and presentations were 
made at teacher in-services. 


e Alberta introduced a publication ban notification 
system for media and adopted guidelines 
patterned on a B.C. model for applications to 
permit the televising of court proceedings. A 
pocket-size reference book on court structures, 
court procedures, legal principles and legal 
terminology was prepared for media, and a pilot 
project permitted reporters to verify their notes 
of proceedings in the main Calgary courtroom by 
tapping into a multibox designed for the purpose. 


e In British Columbia, two Web sites were set up 
for the Air India Trial — one directed to the 
public, the other to family members. The Law 
Courts Education Society of BC launched the 
educational site, “On Trial — Air India Trial” 
(www.airindiatrial.ca), the first of its kind in 


Canada. 


Jury Instructions 

For many years the Council has supported the 
complex and time-consuming project of developing 
uniform, plain-language jury instructions in crimi- 
nal cases. As far back as 1996-97, an Ontario trial 
project and a national symposium lent impetus to 
reform of criminal jury charges, and in 1999 a 
National Committee on Jury Instructions was 


formed under Council auspices. 


By the end of 2002-03, English versions of prelimi- 
nary, mid-trial and final model jury instructions had 
been prepared for the benefit of judges, with French 
versions in preparation. The Committee had com- 
menced work on instructions concerning offences 


and defences. The Committee bases its work on 
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draft instructions prepared by an Ontario committee 
chaired by Mr. Justice David Watt of the Superior 


Court of Justice. 


The purpose of the project is to deliver standardized, 
nationally accepted instructions, which are available 
to all trial judges across the country as well as to 
defence counsel, prosecutors and jurors. 
Standardized instructions could reduce the extent to 
which disputes about the merits of particular jury 
charges form the basis of appeals. 


ue Canadian Judicial Council 


D 


Judicial Salaries and Benefits 


Supernumerary Survey 

The concept of supernumerary judges was intro- 
duced with changes to the Judges Act in 1971. A 
judge who would otherwise be eligible for retire- 
ment, and an annuity equal to 2/3 of salary, was 
permitted to continue to work on a part-time basis 
for full salary — in the words of the Act “hold him- 
self available to perform such special judicial duties 
as may be assigned.” The initial changes provided 
for the election of supernumerary status at age 70 
with 10 years of service and a maximum supernu- 
merary term of five years. Two years later, election 
of supernumerary status was extended to judges 

of 65 years of age with a minimum of 15 years of 
service and a maximum supernumerary term of 

10 years. 


Both the Crawford and Scott commissions on 
judicial compensation and benefits supported super- 
numerary appointments, and both encouraged the 
Canadian Judicial Council to monitor the supernu- 
merary program and document its contribution to 
managing court workloads. The government reiter- 
ated this suggestion in its December 2000 response 
to the Drouin Commission. The Canadian Judicial 
Council asked chief justices in March 2002 to carry 
out a comprehensive survey of supernumerary status 
in superior trial and appellate courts, assessing 
existing and anticipated complements, current and 
historical workloads, costs and benefits. 


Essential findings 

The survey established that at September 1, 2001, 
there were 205 supernumerary judges in superior trial 
and appeal courts, compared with 714 puisne judges. 
Sixteen years earlier, about one in 10 superior court 
judges was a supernumerary judge. The ratio increased 
over this period to slightly more than two in 10. 


In the 10 years prior to the survey, more than four 
of five trial judges who elected supernumerary sta- 
tus did so as soon as they were eligible, compared 
with two of three appeal court judges. 


While the Judges Act says only that supernumerary 
judges shall hold themselves available for “special 
judicial duties,” the practice for a number of years 
has been to give one third of their time, i.e., the 
difference between the salary and the pension. 
However, since the early 1990s, it has been the 
understanding that they would in fact work for 

50 percent of the time of a regular judge. 


Almost all trial courts reported that supernumeraries 
do carry at least half the workload of their full-time 
colleagues. In most appeal courts, supernumeraries 
also assume at least half as much work as puisne 
judges. In almost every court there is in fact work 

to occupy 50 percent of the time of supernumerary 
judges. In some courts, supernumerary judges 
routinely sit more than 50 percent of full-time 
colleagues or volunteer to do so to help out. 


Table 3 
Supernumerary Survey Findings 
Supernumerary Puisne Supernumerary 
judges judges judges as 

Trial Appeal Total Trial Appeal Total Total % of total 
Sept. 1/86 Dil 12 69 538 100 638 707 9.75 
Sept. 1/91 113 21 140 600 105 705 845 16.56 
Sept. 1/96 IDE, 27 181 563 115 678 859 21.07 
Sept.1/2001 171 34 205 603 111 714 919 22:50 
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In all courts, supernumerary judges are expected 
to share support services. 


Trial courts estimated they would require between 
95 and 102 more full-time judges to replace the 
work done by their 171 supernumerary judges. 

The seven appeal courts in position to reply on 

this question estimated they would require between 
10 and 13 new full-time judges to replace their 

21 supernumerary judges. 


Supernumerary judges were cited as cost-effective 
above all because they do one half or more of the 
work of a full-time judge for a net cost increase to 
the federal government of one third of a judge’s pay. 
Further advantages are the flexibility they make 
available in managing caseloads, and a number of 
direct and indirect contributions in court perform- 
ance. Their courts said supernumerary judges 
contribute much more than the incremental cost in 
continuity, maturity and mentoring to junior judges. 
They help avoid conflicts in case assignments. They 
are an important resource for controversial and 
sensitive cases and for pre-trial and settlement 


conferences. 


Nominee to the Judicial Compensation and 
Benefits Commission 

Under subsection 26.1(1) of the Judges Act, one of 
the three members of the Judicial Compensation 
and Benefits Commission (the “Quadrennial” 
Commission) is to be nominated by the judiciary. 
By agreement, the nomination is arrived at through 
consideration between the Canadian Judicial 
Council and the Canadian Superior Courts Judges 
Association. By letter to the Minister of Justice in 
December 2002, the Council Chairperson asked that 
the Governor in Council re-appoint Mr. Earl A. 
Cherniak, Q.C. as the nominee of the judiciary to 
the 2003 Quadrennial Commission, due to begin its 
work September 1, 2003. 


5. Judicial Salaries and Benefits --------— 
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MEMBERS OF THE CANADIAN JUDICIAL COUNCIL, 2002-03 


The Right Honourable Beverley McLachlin, PC. 
Chief Justice of Canada 
Chairperson 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 
First Vice-Chairperson 


The Honourable Pierre A. Michaud 
Chief Justice of Quebec 

Second Vice-Chairperson 

(to June 2002) 


The Honourable John D. Richard 

Chief Justice of the Federal Court of Canada 
Second Vice-Chairperson 

(from August 2002) 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Donald G.H. Bowman 
Associate Chief Judge of the Tax Court of Canada 


The Honourable Donald I. Brenner 
Chief Justice of the Supreme Court of British 
Columbia 


The Honourable Beverley Browne 
Senior Judge of the Nunavut Court of Justice 


The Honourable J. Douglas Cunningham 
Associate Chief Justice of the [Ontario] Court of 
Justice 

(from December 2002) 


The Honourable Joseph Z. Daigle 
Chief Justice of New Brunswick 
(to March 2003) 


The Honourable André Deslongchamps 
Associate Chief Justice of the Superior Court of 
Quebec 


The Honourable J.S. Armand DesRoches 
Chief Justice of the Trial Division of the Supreme 
Court of Prince Edward Island 


The Honourable Patrick D. Dohm 
Associate Chief Justice of the Supreme Court 
of British Columbia 


The Honourable Ernest Drapeau 
Chief Justice of New Brunswick 
(from March 2003) 


The Honourable Robert E Ferguson 
Associate Chief Justice of the Supreme Court 
of Nova Scotia, Family Division 


The Honourable Lance S.G. Finch 
Chief Justice of British Columbia 


The Honourable Catherine A. Fraser 
Chief Justice of Alberta 


The Honourable Alban Garon 
Chief Judge of the Tax Court of Canada 


The Honourable W. Frank Gerein 
Chief Justice of the Court of Queen’s Bench for 
Saskatchewan 


The Honourable Constance R. Glube 
Chief Justice of Nova Scotia 


The Honourable J. Derek Green 
Chief Justice of the Trial Division of the Supreme 
Court of Newfoundland and Labrador 


Note: Except that the Chairperson and Vice-Chairpersons are listed first, members are listed here in alphabetical order. 


Annual Report 2002-03 — 


The Honourable Benjamin Hewak 

Chief Justice of the Court of Queens Bench for 
Manitoba 

(to January 2003) 


The Honourable Ralph E. Hudson 
Senior Judge of the Supreme Court of the Yukon 
Territory 


The Honourable Joseph P Kennedy 
Chief Justice of the Supreme Court of Nova Scotia 


The Honourable Lyse Lemieux 
Chief Justice of the Superior Court of Quebec 


The Honourable Patrick J. LeSage 

Chief Justice of the [Ontario] Superior Court 
of Justice 

(to August 2002) 


The Honourable Allan E Lutfy 
Associate Chief Justice of the Federal Court 
of Canada 


The Honourable J. Michael MacDonald 
Associate Chief Justice of the Supreme Court 
of Nova Scotia 


The Honourable R. Roy McMurtry 
Chief Justice of Ontario 


The Honourable Gerald Mercier 
Associate Chief Justice, Family Division of the Court 
of Queens Bench for Manitoba 


The Honourable Gerard E. Mitchell 
Chief Justice of Prince Edward Island 


The Honourable Marc M. Monnin 

Chief Justice of the Court of Queen's Bench for 
Manitoba 

(from March 2003) 


The Honourable Dennis O'Connor 
Associate Chief Justice of Ontario 


The Honourable Jeffrey J. Oliphant 
Associate Chief Justice of the Court of Queens 
Bench for Manitoba 
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The Honourable Robert Pidgeon 
Senior Associate Chief Justice of the Superior Court 
of Quebec 


The Honourable J. Edward Richard 
Senior Judge of the Supreme Court of the Northwest 
Territories 


The Honourable J.J. Michel Robert 
Chief Justice of Quebec 
(from June 2002) 


The Honourable David D. Smith 
Chief Justice of the Court of Queen’s Bench of New 
Brunswick 


The Honourable Heather J. Smith 

Associate Chief Justice of the [Ontario] Superior 
Court of Justice 

(to December 2002) 

Chief Justice of the [Ontario] Superior Court 

of Justice 

(from December 2002) 


The Honourable Barry L. Strayer 
Chief Justice of the Court Martial Appeal Court 
of Canada 


The Honourable Allen B. Sulatycky 
Associate Chief Justice of the Court of Queen’s 
Bench of Alberta 


The Honourable Allan H.J. Wachowich 
Chief Justice of the Court of Queen’s Bench 
of Alberta 


The Honourable Clyde K. Wells 
Chief Justice of Newfoundland and Labrador 
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COMMITTEE MEMBERS 


EXECUTIVE COMMITTEE 

Chief Justice Beverley McLachlin (Chairperson) 
Chief Justice Edward D. Bayda 

Chief Justice Donald I. Brenner 

Chief Justice Constance R. Glube 

Chief Justice R. Roy McMurtry 

Senior Associate Chief Justice Robert Pidgeon 
Chief Justice John D. Richard 

Chief Justice Richard J. Scott 

Chief Justice Allan H.J. Wachowich 

Chief Justice Clyde K. Wells 


STANDING COMMITTEES 


Administration of Justice Committee 
Chief Justice Clyde K. Wells (Chairperson) 
Chief Justice Edward D. Bayda 

Associate Chief Judge Donald G.H. Bowman 
Chief Justice Donald I. Brenner 

Associate Chief Justice André Deslongchamps 
Associate Chief Justice Robert E Ferguson 
Chief Justice Gerard E. Mitchell 

Associate Chief Justice Dennis O’Connor 
Chief Justice Barry L. Strayer 


Judicial Conduct Committee 

Chief Justice Richard J. Scott (Chairperson) 

Chief Justice Constance R. Glube (Vice-Chairperson) 
Senior Associate Chief Justice Robert Pidgeon 
(Vice-Chairperson) 

Chief Justice John D. Richard (Vice-Chairperson) 


Notes: 


Judicial Education Committee 

Chief Justice Constance R. Glube (Chairperson) 
Madam Justice Beverley Browne 

Chief Justice J.S. Armand DesRoches 
Associate Chief Justice Patrick D. Dohm 
Chief Justice W. Frank Gerein 

Chief Justice Lyse Lemieux 

Associate Chief Justice Allan FE Lutfy 
Associate Chief Justice Gerald Mercier 
Chief Justice Heather J. Smith 

Mr. George Thomson (ex officio) 


Judicial Independence Committee 

Chief Justice R. Roy McMurtry (Chairperson) 
Chief Justice Lance S.G. Finch 

Chief Judge Alban Garon 

Chief Justice J. Derek Green 

Mr. Justice J. Edward Richard 

Chief Justice David D. Smith 


Judicial Salaries and Benefits Committee 
Associate Chief Justice Allen B. Sulatycky 
(Chairperson) 

Chief Judge Alban Garon 

Mr. Justice Ralph E. Hudson 

Associate Chief Justice J. Michael MacDonald 
Chief Justice J.J. Michel Robert 

Chief Justice Barry L. Strayer 


1. These lists show Committee membership as at March 31, 2003. 
2. Committee membership is generally established at the Council's annual meeting, held in the autumn. 
3. All members of the Council, except the Council Chairperson, are members of either the Appeal Courts Committee or 


the Trial Courts Committee. 
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Public Information Committee 
Associate Chief Justice Jeffrey J. Oliphant 
(Chairperson) 

Chief Justice Edward D. Bayda 

Chief Justice Lance S.G. Finch 

Chief Justice Catherine A. Fraser 

Chief Justice J. Derek Green 

Chief Justice Joseph P Kennedy 

Chief Justice R. Roy McMurtry 

Senior Associate Chief Justice Robert Pidgeon 
Chief Justice David D. Smith 


Appeal Courts Committee 

Chief Justice Richard J. Scott (Chairperson) 
Chief Justice Edward D. Bayda 

Chief Justice Ernest Drapeau 

Chief Justice Lance S.G. Finch 

Chief Justice Catherine A. Fraser 

Chief Justice Constance R. Glube 

Chief Justice R. Roy McMurtry 

Chief Justice Gerard E. Mitchell 
Associate Chief Justice Dennis O’Connor 
Chief Justice John D. Richard 

Chief Justice J.J. Michel Robert 

Chief Justice Barry L. Strayer 

Chief Justice Clyde K. Wells 


Trial Courts Committee 

Chief Justice Allan HJ. Wachowich (Chairperson) 
Associate Chief Judge Donald G.H. Bowman 
Madam Justice Beverley Browne 

Associate Chief Justice J. Douglas Cunningham 
Associate Chief Justice André Deslongchamps 
Chief Justice J.S. Armand DesRoches 

Associate Chief Justice Patrick D. Dohm 
Associate Chief Justice Robert F Ferguson 
Chief Judge Alban Garon 

Chief Justice W. Frank Gerein 

Chief Justice J. Derek Green 

Mr. Justice Ralph E. Hudson 

Chief Justice Joseph P. Kennedy 

Chief Justice Lyse Lemieux 

Associate Chief Justice Allan E Lutfy 
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Associate Chief Justice J. Michael MacDonald 
Associate Chief Justice Gerald Mercier 

Chief Justice Marc M. Monnin 

Associate Chief Justice Jeffrey J. Oliphant 
Senior Associate Chief Justice Robert Pidgeon 
Mr. Justice J. Edward Richard 

Chief Justice David D. Smith 

Chief Justice Heather J. Smith 

Associate Chief Justice Allen B. Sulatycky 


Nominating Committee 

Chief Justice Catherine A. Fraser (Chairperson) 
Associate Chief Justice Patrick D. Dohm 

Chief Justice Lyse Lemieux 


ADVISORY COMMITTEES 


Judges Technology Advisory Committee 
Madam Justice Adelle Fruman (Alberta) (Chairperson) 
Mr. Justice Michel Bastarache (Supreme Court of 
Canada) 

Chief Justice Donald Brenner (British Columbia) 
Madam Justice Nicole Duval-Hesler (Quebec) 

Mr. Justice David MacAdam (Nova Scotia) 

Madam Justice Ellen Gunn (Saskatchewan) 

Mr. Justice Garrett Handrigan (Newfoundland and 
Labrador) 

Madam Justice Fran Kiteley (Ontario) 

Madam Justice Laurie Allen (Manitoba) 

Mr. Justice Denis Pelletier (Federal Court of Canada) 
Mr. Justice Thomas Riordon (New Brunswick) 
Madam Justice Linda Webber (Prince Edward Island) 
Advisors: 


. Dr. Martin Felsky 


Ms. Jennifer Jordan 
Professor Daniel Poulin 


Study Leave Advisory Committee 

Chief Justice Edward D. Bayda (Chairperson) 
Dean Patricia Hughes 

Dean Louis Perret 

Chief Justice Heather J. Smith 

Mr. George Thomson 
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PART Il OF THE JUDGES ACT 


Following is the text of Part II of the Judges Act, 
which governs the Canadian Judicial Council. It is 
taken from the 2001 Office Consolidation of the Act. 


PART II 
CANADIAN JUDICIAL COUNCIL 


Interpretation 


Definition of “Minister” 
58. In this Part, “Minister” means the Minister of 
Justice of Canada. 


Constitution of the Council 


Council established 
59. (1) There is hereby established a Council, to be 
known as the Canadian Judicial Council, consisting 


of 


(a) the Chief Justice of Canada, who shall be the 
chairman of the Council; 


(b) the chief justice and any senior associate chief 
justice and associate chief justice of each superior 
court or branch or division thereof; 


(c) the senior judges, as defined in subsection 22(3), 
of the Supreme Court of the Yukon Territory, the 
Supreme Court of the Northwest Territories and the 
Nunavut Court of Justice; 


(d) the Chief Justice of the Court Martial Appeal 
Court of Canada; and 


(e) the Chief Judge and Associate Chief Judge of the 
Tax Court of Canada. 


(2) and (3) [Repealed, 1999, c. 3, s. 77]. 
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Substitute member 

(4) Each member of the Council may appoint a 
judge of that members court to be a substitute 
member of the Council and the substitute member 
shall act as a member of the Council during any 
period in which he is appointed to act, but the 
Chief Justice of Canada may, in lieu of appointing a 
member of the Supreme Court of Canada, appoint 
any former member of that Court to be a substitute 
member of the Council. 


ESE, estes ce ells. See NCH eu Sk Gs Sp IIo. 
HO) 3, se IGS @ aS. 


Objects of Council 

60. (1) The objects of the Council are to promote 
efficiency and uniformity, and to improve the quality 
of judicial service, in superior courts and in the Tax 
Court of Canada. 


Powers of Council 
(2) In furtherance of its objects, the Council may 


(a) establish conferences of chief justices, associate 
chief justices, chief judges and associate chief 
judges; 


(b) establish seminars for the continuing education 
of judges; 


(c) make the inquiries and the investigation of com- 
plaints or allegations described in section 63; and 


(d) make the inquiries described in section 69. 
RES), es, Cr IL, S, OR ICY oe. Sul Ss. YO: 


Meetings of Council 
61. (1) The Council shall meet at least once a year. 


Work of Council 

(2) Subject to this Act, the work of the Council shall 
be carried on in such manner as the Council may 
direct. 


By-laws 
(3) The Council may make by-laws 


(a) respecting the calling of meetings of the Council; 


(b) respecting the conduct of business at meetings 
of the Council, including the fixing of quorums for 
such meetings, the establishment of committees of 
the Council and the delegation of duties to any such 


committees; and 


(c) respecting the conduct of inquiries and investi- 
gations described in section 63. 


RS 1e Jl, 6.90: RS. c. l6w ond SDS ME 0: 
NOTA Tiina, Mas, Sy. 


Employment of counsel and assistants 

62. The Council may engage the services of such 
persons as it deems necessary for carrying out its 
objects and duties, and also the services of counsel 
to aid and assist the Council in the conduct of any 
inquiry or investigation described in section 63. 


RSC. 16 CndStpp $210; 1976-77, 025% 15, 
16; 1980-81-82-83, c. 157,5. 16. 


Inquiries concerning Judges 


Inquiries 

63. (1) The Council shall, at the request of the 
Minister or the attorney general of a province, 
commence an inquiry as to whether a judge of a 
superior court or of the Tax Court of Canada should 
be removed from office for any of the reasons set out 
in paragraphs 65(2)(a) to (d). 


Investigations 

(2) The Council may investigate any complaint or 
allegation made in respect of a judge of a superior 
court or of the Tax Court of Canada. 
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Inquiry Committee 


' (3) The Council may, for the purpose of conducting 


an inquiry or investigation under this section, desig- 
nate one or more of its members who, together with 
such members, if any, of the bar of a province, hav- 
ing at least ten years standing, as may be designated 
by the Minister, shall constitute an Inquiry 


Committee. 


Powers of Council or Inquiry Committee 

(4) The Council or an Inquiry Committee in making 
an inquiry or investigation under this section shall 
be deemed to be a superior court and shall have 


(a) power to summon before it any person or wit- 
ness and to require him to give evidence on oath, 
orally or in writing or on solemn affirmation if the 
person or witness is entitled to affirm in civil mat- 
ters, and to produce such documents and evidence 
as it deems requisite to the full investigation of the 
matter into which it is inquiring; and 


(b) the same power to enforce the attendance of any 
person or witness and to compel the person or wit- 
ness to give evidence as is vested in any superior 
court of the province in which the inquiry or inves- 
tigation is being conducted. 


Prohibition of information relating to inquiry, etc. 
(5) The Council may prohibit the publication of 
any information or documents placed before it in 
connection with, or arising out of, an inquiry or 
investigation under this section when it is of the 
opinion that the publication is not in the public 


interest. 


Inquiries may be public or private 

(6) An inquiry or investigation under this section 
may be held in public or in private, unless the 
Minister requires that it be held in public. 


RSS 85.1Caalesmoo4 LOOD HIER TE 


Notice of hearing 

64. A judge in respect of whom an inquiry or inves- 
tigation under section 63 is to be made shall be 
given reasonable notice of the subject-matter of the 
inquiry or investigation and of the time and place of 
any hearing thereof and shall be afforded an oppor- 
tunity, in person or by counsel, of being heard at the 
hearing, of cross-examining witnesses and of adduc- 
ing evidence on his own behalf. 


RAC ES BI Roc: LO(2nd Supp.) s.10: 
1976-77, ce. 25, s. 15. 


Report and Recommendations 


Report of Council 

65. (1) After an inquiry or investigation under sec- 
tion 63 has been completed, the Council shall report 
its conclusions and submit the record of the inquiry 
or investigation to the Minister. 


Recommendation to Minister 

(2) Where, in the opinion of the Council, the judge 
in respect of whom an inquiry or investigation has 
been made has become incapacitated or disabled 
from the due execution of the office of judge by rea- 
son of 


(a) age or infirmity, 
(b) having been guilty of misconduct, 


(c) having failed in the due execution of that office, 


Or 


(d) having been placed, by his conduct or otherwise, 
in a position incompatible with the due execution of 
that office, 


the Council, in its report to the Minister under 
subsection (1), may recommend that the judge be 
removed from office. 


RS 19850 JL 65 RS 1985,.¢.27\(2nd 
Supp.), s. 5. 
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Effect of Inquiry 
66. (1) [Repealed, R.S., 1985, c. 27 (2nd Supp.), s. 6] 


Leave of absence with salary 

(2) The Governor in Council may grant leave of 
absence to any judge found, pursuant to subsection 
65(2), to be incapacitated or disabled, for such 
period as the Governor in Council, in view of all the 
circumstances of the case, may consider just or 
appropriate, and if leave of absence is granted the 
salary of the judge shall continue to be paid during 
the period of leave of absence so granted. 


Annuity to judge who resigns 

(3) The Governor in Council may grant to any 
judge found to be incapacitated or disabled, if the 
judge resigns, the annuity that the Governor in 
Council might have granted the judge if the judge 
had resigned at the time when the finding was made 
by the Governor in Council. 


RS. 1985..c.J-1, $3 662R.S.1985-e 27 nd 
Supp.), s. 6. 


67. [Repealed, R.S., 1985, c. 16 (3rd Supp.), s. 5] 


68. [Repealed, R.S., 1985, c. 16 (Grd Supp.), s. 6] 


Inquiries concerning Other Persons 


Further inquiries 

69. (1) The Council shall, at the request of the 
Minister, commence an inquiry to establish whether 
a person appointed pursuant to an enactment of 
Parliament to hold office during good behaviour 
other than 


(a) a judge of a superior court or of the Tax Court of 
Canada, or 


(b) a person to whom section 48 of the Parliament of 
Canada Act applies, 


should be removed from office for any of the reasons 
set out in paragraphs 65(2)(a) to (d). 


Applicable provisions 

(2) Subsections 63(3) to (6), sections 64 and 65 and 
subsection 66(2) apply, with such modifications as 
the circumstances require, to inquiries under this 
section. 


Removal from office 

(3) The Governor in Council may, on the recom- 
mendation of the Minister, after receipt of a report 
described in subsection 65(1) in relation to an 
inquiry under this section in connection with a 
person who may be removed from office by the 
Governor in Council other than on an address of the 
Senate or House of Commons or on a joint address 
of the Senate and House of Commons, by order, 


remove the person from office. 


RS 1085; culs 00 10072 -c. Ls. 1440P), c, aL. 
12011993 C154#57%89) 


Report to Parliament 


Orders and reports to be laid before Parliament 

70. Any order of the Governor in Council made 
pursuant to subsection 69(3) and all reports and evi- 
dence relating thereto shall be laid before Parliament 
within fifteen days after that order is made or, if 
Parliament is not then sitting, on any of the first 
fifteen days next thereafter that either House of 


Parliament is sitting. 


1974-75-76, c:48, 5:18; 1976-77,-c. 25,:s..15. 
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Powers, rights or duties not affected 

71. Nothing in, or done or omitted to be done under 
the authority of, any of sections 63 to 70 affects any 
power, right or duty of the House of Commons, the 
Senate or the Governor in Council in relation to the 
removal from office of a judge or any other person 
in relation to whom an inquiry may be conducted 
under any of those sections. 
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CANADIAN JUDICIAL COUNCIL INQUIRIES AND INVESTIGATIONS BY-LAWS 


Interpretation 


1. The definitions in this section apply in these 
By-laws. 


“Act” means the Judges Act. (Loi) 

“Judicial Conduct Committee” means the committee 
of the Council established by the Council and 
named as such. (comité sur la conduite des juges) 


Constituting an Inquiry Committee 


2. (1) An Inquiry Committee constituted under 
subsection 63(3) of the Act shall consist of an 
uneven number of members, the majority of whom 
shall be members of the Council designated by the 
Chairperson or Vice-Chairperson of the Judicial 
Conduct Committee. 


(2) The Chairperson or Vice-Chairperson of the 
Judicial Conduct Committee shall choose one of 
the members of the Inquiry Committee to be the 
chairperson of the Inquiry Committee. 


(3) A person is not eligible to be a member of the 
Inquiry Committee if 


(a) they are a member of the court of which 
the judge who is the subject of the inquiry or 


investigation is a member; or 


(b) they participated in the deliberations, if any, 
of the Council in respect of the necessity for 
constituting the Inquiry Committee. 


Independent Counsel 


3. (1) The Chairperson or Vice-Chairperson of the 
Judicial Conduct Committee shall appoint an inde- 
pendent counsel, who shall be a member of the bar 
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of a province having at least 10 years standing and 
who is recognized within the legal community for 
their ability and experience. 


(2) The independent counsel shall present the case 
to the Inquiry Committee, including making sub- 
missions on questions of procedure or applicable 
law that are raised during the proceedings. 


(3) The independent counsel shall perform their 
duties impartially and in accordance with the public 
interest. 


Counsel to the Inquiry Committee 


4. The Inquiry Committee may engage legal counsel 
to provide advice and other assistance to it. 


Inquiry Committee Proceedings 


5. (1) The Inquiry Committee may consider any 
relevant complaint or allegation pertaining to the 
judge that is brought to its attention. 


(2) The independent counsel shall give the judge 
sufficient notice of all complaints or allegations that 
are being considered by the Inquiry Committee to 
enable the judge to respond fully to them. 


6. (1) Any hearing of the Inquiry Committee shall 
be conducted in public unless, subject to subsection 
63(6) of the Act, the Inquiry Committee determines 
that the public interest and the due administration 
of justice require that all or any part of a hearing be 
conducted in private. 


(2) The Inquiry Committee may prohibit the 
publication of any information or documents placed 
before it if it determines that publication is not in 
the public interest. 


7. The Inquiry Committee shall conduct its inquiry 
. or investigation in accordance with the principle of 
fairness. 


Inquiry Committee Report 


8. (1) The Inquiry Committee shall submit a 

report to the Council setting out its findings and its 
conclusions in respect of whether or not a recom- 
mendation should be made for the removal of the 
judge from office. 


(2) After the report has been submitted to the 
Council, the Executive Director of the Council shall 
provide a copy to the judge, to the independent 
counsel and to any other persons or bodies who had 
standing in the hearing. 


(3) If the hearing was conducted in public, the 
report shall be made available to the public. 


Judge's Response to the Inquiry Committee 
Report 


9. (1) Within 30 days after receipt of the report of 
the Inquiry Committee, the judge may 


(a) make a written submission to the Council 
regarding the report; and 


(b) notify the Council that he or she wishes to 
appear in person before the Council, with or with- 
out counsel, for the purpose of making a brief oral 
statement regarding the report. 


(2) If the judge is unable, for any reason beyond the 
judge’s control, to meet the time limit set out in sub- 
section (1), the judge may request an extension of 
time from the Council. 


(3) The Council shall grant an extension if it con- 
siders that the request is justified. 


10. (1) If the judge makes a written submission 
regarding the inquiry report, the Executive 
Director of the Council shall provide a copy to the 
independent counsel. The independent counsel 
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may, within 15 days after receipt of the copy, submit 
to the Council a written response to the judge’s 
submission. 


(2) If the judge makes an oral statement to the 
Council, the independent counsel shall also be 
present and may be invited by the Council to make 
an oral statement in response. 


(3) The judge's oral statement shall be given in 
public unless the Council determines that it is not 
in the public interest to do so. 


Consideration of the Inquiry Committee Report 
by the Council 


11. (1) The Council shall consider the report of the 
Inquiry Committee and any written submission or 
oral statement made by the judge or independent 
counsel. 


(2) Persons referred to in paragraph 2(3)(b) and 
members of the Inquiry Committee shall not partici- 
pate in the Council’s consideration of the report or 
in any subsequent related deliberations of the 
Council. 


12. If the Council is of the opinion that the report of 
the Inquiry Committee is unclear or incomplete and 
that clarification or supplementary inquiry or inves- 
tigation is necessary, it may refer all or part of the 
matter in question back to the Inquiry Committee 
with specific directions. 


Report of Council 


13. The Executive Director of the Council shall 
provide the judge with a copy of the report of its 
conclusions presented by the Council to the 
Minister. 


Coming into Force 


14. These by-laws come into force on January 1, 
2003. 
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PROCEDURES FOR DEALING WITH COMPLAINTS MADE TO THE CANADIAN 
JUDICIAL COUNCIL ABOUT FEDERALLY APPOINTED JUDGES 


Definitions 
In these Procedures, 


“Act” means the Judges Act; 
“complaint” means a complaint or allegation; 
“chief justice” is a Council member who is a 
Chief Justice, Chief Judge or Senior Judge; au 
“Council” means the Canadian Judicial 
Council established pursuant to section 59 of 
the Act; 
“Counsel” means a lawyer who is not an 
employee of the Council; 
“Inquiry Committee” means a Committee 
constituted under subsection 63(3) of the Act. 

52 
Receipt of Complaint/Opening of File 
The Executive Director is responsible for the 
administration of the Council secretariat and 
accordingly shall act in a support capacity 
under the direction of the Chairperson of the 
Judicial Conduct Committee as defined in 
section 3.3 in all matters relating to the 33 
complaints function of the Council. | 
The Executive Director shall open a file 
when a complaint about a named, federally 
appointed judge made in writing is received in 
the Council office from any source, including 
from a member of the Council who is of the 
view that the conduct of a judge may require 
the attention of the Council. The Executive 
Director shall not open a file for complaints 
which, although naming one or more federally 
appointed judges, are clearly irrational or an 
obvious abuse of the complaints process. 


A complaint received from an anonymous 
source shall be treated to the greatest extent 
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possible in the same manner as any other 
complaint. 


Review by the Chairperson/Vice- 
Chairpersons of the Judicial Conduct 
Committee 

Neither the Chairperson of the Council nor 
any member of the Council who is a judge of 
the Federal Court of Canada, shall participate 
in the Councils consideration of any com- 
plaint, unless the Chairperson of the Council 
considers that the public interest and the due 


administration of justice require it. 


The Executive Director shall refer a file to 
either the Chairperson or a Vice-Chairperson 
of the Judicial Conduct Committee in accor- 
dance with the directions of the Chairperson 
of the Committee. The Chairperson or a Vice- 
Chairperson shall not deal with a file involving 
a judge of his or her court. 


Throughout the remainder of these procedures 
“Chairperson” refers to either the Chairperson 
or one of the Vice-Chairpersons of the Judicial 
Conduct Committee established by the 
Council. 


After a file has been opened, and upon receipt 
of a letter from the complainant asking for 
the withdrawal of his or her complaint, the 
Chairperson may: 


(a) close the file and categorize it as “with- 


drawn”; or 


(b) proceed with consideration of the com- 
plaint on the basis that the public interest and 
the due administration of justice require it. 


30 
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sil 


The Chairperson shall review the file and may 


(a) close the file if he or she is of the view that 
the complaint is 


(i) trivial, vexatious, made for an improper 
purpose, manifestly without substance, or 
does not warrant further consideration, or 


(ii) outside of the jurisdiction of the Council 
because it does not involve conduct; or 


(b) seek additional information from the 
complainant; or 


(c) seek the judge’s comments and those of his 
or her chief justice. 


When the Chairperson has closed a file under 
this section, the Executive Director shall 
provide to the judge and to his or her chief 
justice a copy of the complaint and of the 
letter advising the complainant that the file 
has been closed. 


Request for Comments from Judge/Chief 
Justice 

Where the Chairperson has decided to seek 
comments from the judge, the Executive 
Director shall write to the judge and his or her 
chief justice requesting comments. 


Consideration of Response of the Judge 

The Chairperson shall review the response 
from the judge and the judge's chief justice, as 
well as any other relevant material received in 


response to the complaint, and may 
(a) close the file where: 


(i) the Chairperson concludes that the 
complaint is without merit or does not 


warrant further consideration, or 


Gi) the judge acknowledges that his or 

her conduct was inappropriate and the 
Chairperson is of the view that no further 
measures need to be taken in relation to the 


complaint; or 
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(b) hold the file in abeyance pending pursuit 
of remedial measures pursuant to section 5.3; 
or 


(c) ask Counsel to make further inquiries 
and prepare a report, if the Chairperson is of 
the view that such a report would assist in 
considering the complaint; or 


(d) refer the file to a Panel. 


When closing the file pursuant to subpara- 
graph 5.1(a)(ii), the Chairperson may, in 
writing, provide the judge with an assessment 
of his or her conduct and express any con- 
cerns he or she may have about it. 


In consultation with the judge’s chief justice 
and with the consent of the judge, the 
Chairperson may 


(a) recommend that any problems identified as 
a result of the complaint be addressed by way 
of counselling or other remedial measures, and 


(b) close the file if satisfied that the matter has 
been appropriately addressed. 


When the Chairperson closes a file, the 
Executive Director shall provide to the judge 
and to his or her chief justice a copy of the 
letter informing the complainant that the file 
has been closed. 


Complaints involving a Council Member 
When the Chairperson proposes to close a file 
that involves a member of the Council, he or 
she shall refer the complaint and the proposed 
reply to Counsel who shall provide his or 

her views on the proposed disposition of the 


complaint. 


Further Inquiries by Counsel 

If the Chairperson asks Counsel to make 
further inquiries under paragraph 5.1(c), the 
Executive Director shall so inform the judge 
and his or her chief justice. 


Yt 
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Counsel shall provide to the judge sufficient 
information about the allegations and the 
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material evidence to permit the judge to make 
a full response and any such response shall be 


included in the Counsel’s report. a 


Consideration of Counsel’s Report 
The Chairperson shall review the Counsel's 
report and may 


9.5 
(a) close the file on any grounds specified in 


paragraph 5.1(a); or 


(b) hold the file in abeyance pending pursuit 


of remedial measures under section 5.3; or on 


(c) refer the file to a Panel. 


When the Chairperson closes a file, the 
Executive Director shall provide to the judge 
and his or her chief justice a copy of the letter 
informing the complainant that the file has 
been closed. 


Consideration by a Panel 
A Panel 


(a) shall consist of three or five members, 
including a Chairperson of the Panel, 
appointed and designated by the Chairperson; 


(b) may include one or two puisne judges 
chosen from among a roster of judges estab- 
lished for this purpose, provided that the 
Chairperson and a majority of a Panel shall 
be members of the Council; 


(c) shall not include any judges who are mem- 
bers of the court of which the judge who is the 


subject of the complaint is a member. Oe 


In referring a file to a Panel for consideration, 
the Chairperson may provide the Panel with 
such assistance as, in his or her opinion, could 
help to expedite the Panel’s consideration of 
the file. 
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The Executive Director shall write to the judge 
and his or her chief justice, informing them of 
the constitution of the Panel. 


If a file is referred to a Panel, the judge shall 
be provided with any information to be con- 
sidered by the Panel that he or she may not 
have previously received and shall be given a 
reasonable opportunity to respond in writing. 


After referring a file to a Panel, the Chair- 
person shall not participate in any further 
consideration of the merits of the complaint 
by the Council. 


The Panel shall review the file, including 
Counsel’s report if any, and may 


(a) direct that further inquiries be made by 
Counsel in accordance with the provisions of 


section 7; or 


(b) close the file if it decides that no Inquiry 
Committee should be constituted under sub- 
section 63(3) of the Act because the matter is 


not serious enough to warrant removal; or 


(c) hold the file in abeyance pending pursuit 
of remedial measures by the Panel in the same 
manner as may be done by the Chairperson 
pursuant to s. 5.3; or 


(d) make a recommendation to the Council 
that an Inquiry Committee be constituted 
under subsection 63(3) of the Act because 

the matter may be serious enough to warrant 
removal, and provide a report to the Council 
and to the judge that specifies the applicable 
grounds set out in subsection 65(2) of the Act. 


When closing the file pursuant to paragraph 
9.6(b), the Panel may, in writing, provide the 
judge with an assessment of his or her conduct 
and express any concerns it may have about it. 
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10.1 


10.2 


10.3 


10.4 


When the Panel closes a file, the Executive 
Director shall provide to the judge and to his or 
her chief justice a copy of the letter informing 
the complainant that the file has been closed. 


After a Panel has completed its consideration 
of a complaint, the members of the Panel shall 
not participate in any further consideration of 
the same complaint by the Council. 


Review by the Council of the Panel’s Report 
Recommending an Inquiry 

Before the Council considers the Panel's 
report, the Chairperson shall name those 
Council members who will be members of 
the Inquiry Committee and designate its 
Chairperson, in the event an Inquiry 
Committee is subsequently constituted. 


The Council members named under section 
10.1 shall not be members of the court of 
which the judge is a member and shall not 
participate in any deliberations of the Council 


in relation to the matter in question. 


The judge shall be entitled to make written 
submissions to the Council as to why there 
should or should not be an investigation under 
subsection 63(2) of the Act. 


After considering the Panels report and any 
submissions of the judge, the Council shall 
decide 


(a) that no investigation under subsection 
63(2) of the Act is warranted because the mat- 
ter is not serious enough to warrant removal, 
in which case the Council shall inform the 
judge with an appropriate reply in writing; or 


(b) that an investigation shall be held under 
subsection 63(2) of the Act because the matter 
may be serious enough to warrant removal, 


and inform the judge accordingly. 
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When closing the file under paragraph 10.4(a) 
the Council may provide the judge with an 
assessment of his or her conduct and express 
any concerns it may have about it. 


Notification of Judge when Judge Appears to 
be Seized of Subject Matter of Complaint 

If at any time it appears to the Chairperson or 
the Panel that the judge remains seized with a 
matter that is the subject of the complaint, 
they may defer any communication with the 
judge by: 


(a) sending a letter addressed to the judge to 
the judge’s chief justice requesting that he or 
she provide the letter to the judge when the 
Chief Justice considers it appropriate to do so; 
or 


(b) delaying writing to the judge until the 
judge is no longer seized of the matter referred 
to in the complaint. 


Notification of Complainant 

The Executive Director shall inform the 
complainant by letter when a complaint file 
is closed by the Chairperson, a Panel or the 
Council, and the basis on which the file was 
closed. 


The Executive Director may inform the 
complainant by letter when a file is held in 
abeyance under paragraphs 5.1(b), 8.1(b) and 
9.6(c). 


The Executive Director may inform the 
complainant by letter when the Chairperson 
or a Panel refers a file to Counsel for further 
inquiries under paragraph 5.1(c) or 9.6(a). 


The Executive Director may inform the com- 
plainant by letter when the Chairperson refers a 
file to a Panel under paragraph 5.1(d) or 8.1(c). 
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12.5 When a Chairperson or Panel defers any 
communication with the judge under s. 11, 
communication with the complainant shall 
also be deferred accordingly. 


12.6 When the Council has decided that an investi- 
gation under subsection 63(2) of the Act shall 
be held, the Executive Director shall inform 
the complainant by letter. 


12.7 In the event that an Inquiry Committee has 
been constituted, the complainant shall be 
advised by letter that the Inquiry Committee 
has made a report of its findings and conclu- 
sions to the Council and, if the Inquiry 
Committee conducted its hearings in public, 
the complainant shall be provided with a copy 
of the report. 
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APPENDIX F 


CANADIAN JUDICIAL COUNCIL POLICY RE COUNSEL RETAINED 
IN JUDICIAL CONDUCT MATTERS 


There are four distinct roles in which legal counsel 
may be retained to assist the Council in relation to 
proceedings involving judicial conduct. They are: 


(1) As Counsel to conduct “further inquiries” 
pursuant to the Procedures for Dealing with 
Complaints; 


(2) As Independent Counsel pursuant to the 
Council’s Inquiries and Investigations By-laws; 


(3) As Counsel to the Inquiry Committee; 


(4) As Outside Counsel to review the proposed dis- 
position of a complaint against a Council member. 


This Policy is intended to clarify their respective 


roles. 


(1) Counsel Conducting “Further Inquiries” 
The Procedures provide for the Chairperson (or 

a Vice-Chairperson) of the Judicial Conduct Com- 
mittee or a Panel designated by the Chairperson of 
the Committee to “ask Counsel to make further 
inquiries and prepare a report.” The report may 
assist the Chairperson in deciding whether to refer 
a file to a Panel and may assist a Panel in deciding 
whether to recommend that an Inquiry Committee 
be constituted. Such a report may also be of assis- 
tance in writing to the judge to advise that the file 
has been closed and in assessing and expressing any 
concerns about the judge’s conduct. 


The role of Counsel in conducting further inquiries 
is, essentially, to gather further information. Persons 
familiar with the circumstances surrounding the 
complaint, including the judge who is the subject 
of the complaint, will be interviewed. Documenta- 
tion may be collected and analyzed. It is not the 
role of Counsel conducting further inquiries to 
weigh the merits of a complaint or to make any 


recommendation as to the determination that a 
Chairperson or a Panel should make. Such Counsel 
acts on the instructions of the Chairperson or the 
Panel. 


This role is sometimes referred to as that of a 
“fact-finder.” This description is accurate if it is 
limited to the gathering or clarification of facts. It 
would not be accurate if it were intended to encom- 
pass adjudicative fact-finding in the sense of making 
determinations based on the relative credibility of 
witnesses or the persuasiveness of one fact over 
another. The role of Counsel conducting further 
inquiries is simply to attempt to clarify the allega- 
tions against the judge and gather evidence which, 
if established, would support or refute those allega- 
tions. The Counsel must obtain the judge’s response 
to these allegations and evidence, and present all of 
this information to the Chairperson or Panel. 


The role of Counsel undertaking further inquiries is 
to focus on the allegations made. However, if any 
additional, credible and serious allegations of inap- 
propriate conduct or incapacity on the part of the 
judge come to the Counsel’s attention, Counsel is 
not precluded from inquiry into those matters as 
well. 


This approach is supported not only by the Judges 
Act and past practice, but also by sound policy 
considerations. First, a complaint is most frequently 
made directly to the Council by a member of the 
public. It should not be treated as a legal document 
which strictly confines the scope of the review of the 
judge’s conduct. Normally, the review will be con- 
fined to the scope of the complaint but, occasionally, 
other allegations may arise. Secondly, the Council 
would be the subject of strong and justifiable 
criticism if it came to light that, in the course of 
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reviewing the conduct of a judge, serious allegations 
of inappropriate conduct were ignored because they 
were not mentioned in the initial complaint. Thirdly, 
the incident which is the subject of the complaint 
may be only one example of a pattern of conduct on 
the part of the judge which renders him/her unable 
to fulfil the judicial role. Finally, there is no proce- 
dural unfairness to the judge in question since the 
judge must be given the opportunity to respond to 
sufficient information about the allegations and the 
material evidence to permit a full response and the 
answer of the judge must be included in the report 
of such further inquiries. It should also be kept in 
mind that this is still part of the informal stage of 
the consideration of the conduct of a judge. 


(2) Independent Counsel re Inquiry Committees 
The role of Independent Counsel is recognized by 
the By-laws and is unique. Once appointed by the 
Chairperson or a Vice-Chairperson of the Judicial 
Conduct Committee, Independent Counsel does not 
act pursuant to the instructions of any client but 
acts in accordance with the law and counsel’s best 
judgment of what is required in the public interest. 
This is an important public responsibility that 
requires the services of Counsel of high ability, 
experience and stature in the legal community. 


Independent Counsel is, of course, subject to the 
rulings of the Inquiry Committee, but is expected to 
take the initiative in marshalling and presenting the 
evidence before the Committee. 


Although Independent Counsel “shall present the 
case to the Inquiry Committee,” this does not mean 
that Counsel acts on behalf of the complainant or 
the Council. Nor does Counsel act on behalf of the 
Minister or Attorney General who may have initi- 
ated the constitution of the Inquiry Committee. 
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Independent Counsel does not act as a “prosecutor.” 
Rather, such Counsel presents the evidence and 
related submissions to the Inquiry Committee with 
full appreciation of the objective concerns under- 
lying the complaint or allegations, with complete 
fairness to the judge who is the subject of the 
Inquiry Committee, and conscious of the impor- 
tance of conducting the proceedings in a manner 
that will enhance public confidence in the judiciary. 


(3) Counsel to the Inquiry Committee 

An Inquiry Committee may decide to appoint a 
Counsel to provide assistance. The role of Counsel 
to the Inquiry Committee is to act on the instruc- 
tions of the Committee in any way that may be 
helpful. Counsel would attend the hearing, but not 
as a participant. Nor would such counsel participate 
in the adjudicative deliberations, although he/she is 
available to provide advice and assistance for those 
deliberations. This might include acting as liaison 
with other legal counsel, providing research, assist- 
ing in the recording of deliberations and preparing 
drafts of rulings and the Committee’s report. 


(4) Outside Counsel re Complaints Involving 
Council Members 

This function arises out of the concern that the 
Council not be perceived as providing favourable 
treatment to Council members when dealing with 
complaints against them. Before a complaint file 
involving Council members may be closed, an 
Outside Counsel must review the file and the pro- 
posed disposition and provide an opinion as to 
whether the proposed course of action is appropriate. 
If Counsel is in disagreement, it is expected that the 
proposed disposition would be re-considered taking 
into account Counsel’s opinion. If Counsel is in 
agreement, the complainant would be advised of 


this conclusion. 


2.2 
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OPERATING PROCEDURES OF THE CANADIAN JUDICIAL COUNCIL 


Interpretation 
The definitions in this section apply to the 
Operating Procedures of the Council. 


“Council” means the Canadian Judicial 
Council established by section 59 of the Judges 
Act; 


“Chairperson”.means the Chairman of the 
Council as designated by paragraph 59(a) of 
the Judges Act; 


“First Vice-Chairperson” means the Vice- 
Chairperson who has been a member of the 
Council longer than the other Vice- 
Chairperson; 


“Second Vice-Chairperson” means the Vice- 
Chairperson who is not the First 
Vice-Chairperson. 


Officers of the Council 

The Chairperson may designate two members 
of the Council to be its Vice-Chairpersons. 
They hold office at the pleasure of the 
Chairperson. One of the Vice-Chairpersons 
will be the Chairperson of the Judicial 
Conduct Committee as set out in s. 7.1. 


In the event of the absence or incapacity of the 
Chairperson, or at his or her request, the First 
Vice-Chairperson or, in the absence of the 
First Vice-Chairperson, the Second Vice- 
Chairperson, or in the absence of the Second 
Vice-Chairperson, the senior Council member, 
may act as Chairperson of the Council. 
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Office of the Council 

The office of the Council is to be located in 
the National Capital Region in premises that 
meets its needs. 


The Council is to be supported by an 
Executive Director who shall be the Council’s 
chief administrator. He or she will 


(a) be responsible for the implementation of 
the governance process as set out in these 
procedures; 


(b) provide appropriate mechanisms to enable 
the Council to fulfil its obligations; 


(c) make recommendations to increase the 
effectiveness and efficiency of the Council; 


(d) serve as custodian of the Council records 
and as guardian of its corporate memory; 


(e) manage the provision of secretariat support 
to the Council and its committees, including 

the management and coordination of activities 
relating to the conduct of formal and informal 


Council and committee business; 


(f) perform any other duties assigned by the 
Chairperson, the Council or the Chairpersons 


of any of its committees. 


Meetings of the Council 
There must be two regular meetings of the 
Council every year. 


(a) Unless the Executive Committee directs 
otherwise, the mid-year meeting will be held 
in the National Capital Region in March and 
the annual meeting will be held in September. 
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(b) The Executive Committee fixes the dates 
of the meetings and, for the annual meeting, 
the place. 


The Executive Director must give the members 
of the Council at least 60 days notice of the 
date, time and place of the annual and mid- 


year meetings. 


(a) Special meetings of the Council may also 
be called by the Chairperson, jointly by the 
two Vice-Chairpersons, by the Executive 
Committee, or at the written request of not 
fewer than 10 members of the Council, at a 
time and place to be fixed by whoever calls the 
meeting. 


(b) Notice of the date, time, place and purpose 
of a special meeting shall be communicated to 
Council members in the most appropriate and 
expeditious manner. 


The Chairperson presides at all meetings of 
the Council unless circumstances require 
otherwise, in which case the provisions of 
s. 2.2 apply. 


Meetings of the Council are held in closed ses- 
sion, unless the Council decides otherwise. 


A quorum for a meeting consists of a simple 
majority of the members of the Council in 
office at the time of the meeting. 


The Council must attempt to achieve a con- 
sensus in all its decisions. Where a consensus 
cannot be achieved, the Chairperson in con- 
sultation with the Vice-Chairpersons will 
decide whether a vote by a show of hands is 
appropriate, or whether it is preferable to have 
a vote by secret ballot. 


The Chairperson may authorize any person 
who is not associated directly with the regular 
work of the Council to attend a meeting of the 
Council, but that person will not participate in 
the Council’s decision-making process. 
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Executive Committee 

The Councils Executive Committee will 
consist of the following members: 

- the Chairperson; 


- the two Vice-Chairpersons; 


- the Chairpersons of the following Standing 
Committees: 


- Administration of Justice; 
- Judicial Education; 
- Judicial Independence; 
- Appeal Courts; 
- Trial Courts; 
- three other members of the Council. 


The Chairperson presides over all meetings of 
the Executive Committee, except where s. 2.2 
applies. 


The three other members of the Council 
elected to the Executive Committee will each 
serve a term of three years. 


A member of the Council who is elected to a 
three-year term on the Executive and who 
ceases to be a member of the Council will be 
replaced by a new member. He or she will be 
elected at the next meeting of the Council to a 
three-year term. 


The Executive Committee is responsible for 
the supervision and management of the affairs 
of the Council and has all the powers vested in 
the Council except the following: 


(a) the making of by-laws; 


(b) amendments to these Operating 


Procedures; 


(c) the appointment of members of the 
Executive Committee and Standing 
Committees other than as provided in these 
procedures; 
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(d) the approval of terms of reference for 6 
Standing Committees; and 
(e) the powers of the Council referred to in 
the Canadian Judicial Council Inquiries and 
Investigations By-laws. 
The meetings of the Executive Committee 
shall be held where and when the Executive ca 
Committee or the Chairperson decides. | 
A simple majority of the members of the 
Executive Committee constitutes a quorum. 65 
The Executive Committee may from time to 
time delegate its duties and functions to the 
Chairperson. 

3 à 6.6 
Standing Committees 
The following are the Standing Committees 
that will report to the Council: 
- Judicial Conduct; 
- Judicial Education; 

ys 6.7 
- Judicial Independence; 
- Judicial Salaries and Benefits; 
- Administration of Justice; 
- Public Information; 

6.8 

- Appeal Courts; 
- Trial Courts; 
- Nominating. 
Unless stated otherwise in these Procedures, 
Standing Committees consist of a minimum of 6.9 


five members, including both Council mem- 
bers (who should be in the majority) and 
puisne judges, chosen on the basis of their 
expressed interest in and commitment to the 
subject matter of the particular Committee. 
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A Standing Committee, with the approval of 
the Executive Committee, may create one or 
more sub-committees to report to it. These 
sub-committees may consist of both members 
of the Committee and other judges, in which 
case the Chairperson of the sub-committee 
must be a member of that Committee. 


Standing Committees may call upon non- 
judges to act as advisors to them or their sub- 
committees. 


The Appeal Courts Committee and the Trial 
Courts Committee shall, respectively, consist 
only of the Council members who are mem- 
bers of those courts. 


Unless stated otherwise in these Procedures, a 
member of a Standing Committee serves for a 
term of three years, with the possibility of 
extension for a further one to three years on 
the recommendation of the Nominating 


Committee. 


Except as provided in sections 7 and 8 in these 
Procedures, the Chairpersons of Standing 
Committees are to be elected by the Council 
on the recommendation of the Nominating 


Committee. 


Each Standing Committee is responsible for 
developing its terms of reference for the 
approval of the Council and carrying out the 
duties set out in them in accordance with any 
procedures which the Council may adopt from 


time to time. 


The Executive Director of the National Judicial 
Institute is an ex officio member of the Judicial 
Education Committee. 


12 


8.2 


8.3 


9.2 


Judicial Conduct Committee 

The Judicial Conduct Committee consists of a 
Chairperson and up to four Vice-Chairpersons, 
the exact number of which will be determined 
from time to time by the Chairperson of the 
Committee on the basis of its workload and 
other relevant considerations. 


(a) The Chairperson must choose, in consulta- 
tion with the Chairperson of the Committee, 
the Vice-Chairpersons of the Committee from 
among the Council members. 


(b) The Vice-Chairpersons of the Committee 
serve for such terms as the Chairperson of 
the Committee, in consultation with the 
Chairperson, deems appropriate. 


Nominating Committee 

The Nominating Committee consists of three 
Council members who are not members of the 
Executive Committee. Members serve for 
three-year rotating terms, and act as Chair- 
person of the Committee in their last year. 


The outgoing member will be replaced on a 
vote of the Council, after receiving the recom- 
mendation of the Committee. 


The Nominating Committee reports annually 
to the Council with respect to the matters 
falling within its terms of reference and 

any other specific duties set out in these 
procedures. 


Other Committees 

The Council may, for specific needs not 
covered within the terms of reference of 
any Standing Committee, establish special 
or advisory committees. 


When establishing such a committee, the 
Council will determine its mandate, and may 
also determine its size and composition, and 
provide direction to the committee. 


à Canadian Judicial Council 
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Special committees may consist of those 
Council members and puisne judges, and non- 
judges as advisors, as the Council considers 
appropriate in the circumstances. 


Advisory committees may consist of such 
Council members, puisne judges and non- 
judges whom the Council considers 
appropriate in the circumstances. 


Participation at Seminars and Meetings 
For the purpose of subsection 41(1) of the 
Judges Act 


the Council may authorize judges to attend 
seminars and conferences for their continuing 
education; and’ 


the Chairperson may authorize judges to 
attend meetings, including seminars, confer- 
ences or Council committee meetings, relating 
to the administration of justice. 


HUMAN AND FINANCIAL RESOURCES, 2002-03 


APPENDIX H 


During the year, the Council was served by an Executive Director, a legal counsel and two support staff located 


at the Council office in Ottawa. 


2002-03 Expenditures of the Canadian Judicial Council 


Salaries and Benefits 


Information 


Rentals 


TOTAL 


$387,917 

Transportation and Communications 92,101 
2047 

Professional and Special Services 577,408 
15196 

Purchased Repair and Upkeep 150 
Utilities, Materials and Supplies 146,707 
$1,182,116 
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APPENDIX | 


REPORT OF THE CANADIAN JUDICIAL COUNCIL 
TO THE MINISTER OF JUSTICE OF CANADA 


under ss. 63(1) of the Judges Act 
concerning the conduct of Mr. Justice Bernard Flynn of the Superior Court of Quebec 
March 25, 2003 


In accordance with the Judges Act and the By-laws 
adopted by the Canadian Judicial Council pursuant 
to the Act, Council members considered the report 
of the Inquiry Committee established as a result of a 
request from the Attorney General of Quebec to 
inquire into the conduct of Mr. Justice Bernard 
Flynn of the Superior Court of Quebec. 


The Inquiry Committee, by report dated December 
12, 2002, concluded that the conduct of Mr. Justice 
Flynn had not incapacitated or disabled him from 
the due execution of his office within the meaning 
of subsection 65(2) of the Judges Act and therefore 
did not recommend the removal of Mr. Justice Flynn 
from office. 


The members of the Council who considered the 
report agree with this conclusion of the Inquiry 
Committee. 


Members of the Council who participated in this 
decision: 


Associate Chief Judge Bowman (Tax Court 

of Canada), 

Chief Justice Brenner (British Columbia), 

Madam Justice Browne (Nunavut), 

Associate Chief Justice Cunningham (Ontario), 
Associate Chief Justice Deslongchamps (Quebec), 
Chief Justice DesRoches (Prince Edward Island), 
Associate Chief Justice Dohm (British Columbia), 
Associate Chief Justice Ferguson (Nova Scotia), 
Chief Justice Finch (British Columbia), 


Chief Justice Fraser (Alberta), 

Chief Justice Gerein (Saskatchewan), 

Chief Justice Glube (Nova Scotia), 

Chief Justice Green (Newfoundland and 
Labrador), 

Mr. Justice Hudson (Yukon), 

Chief Justice Kennedy (Nova Scotia), 

Chief Justice Lemieux (Quebec), 

Associate Chief Justice MacDonald (Nova Scotia), 
Chief Justice McMurtry (Ontario), 

Associate Chief Justice Mercier (Manitoba), 
Chief Justice Mitchell (Prince Edward Island), 
Associate Chief Justice O’Connor (Ontario), 
Associate Chief Justice Oliphant (Manitoba), 
Senior Associate Chief Justice Pidgeon (Quebec), 
Mr. Justice Richard (Northwest Territories), 
Chief Justice Robert (Quebec), 

Chief Justice Scott (Manitoba), 

Chief Justice Smith (New Brunswick), 

Chief Justice Smith (Ontario), 

Associate Chief Justice Sulatycky (Alberta), 
Chief Justice Wachowich (Alberta) and 

Chief Justice Wells (Newfoundland and 
Labrador). 
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